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JURISDICTION TO TAX TANGIBLE MOVABLES 
William H. Page 
I 


Taxation is always with us. The basic problem of taxation, that 
of jurisdiction to tax, is with us, not always, but, in these days of 
frequent and varied transactions which do not stop at state bound- 
ary lines, very often. Of the problems of jurisdiction, that of im- 
movable property is said by the courts to be the most clear and the 
most simple; and almost identical with it, and almost as clear and 
as simple, is said to be the problem of the taxation of tangible mov- 
able property.* 

If the owner of tangible movables is domiciled in one state or 
nation and some of his tangible movables are actually in another 
state or nation, which of these states or nations can impose a tax 
based on the value of such tangible movables? Can each of these 
states or nations impose such a tax? Or, to limit the problem to 
states of our Union, can the state in which the owner is domiciled 
levy a tax which is based, in whole or in part, upon the value of 
tangible movable property which the owner keeps regularly in an- 
other state? Can such other state impose such a tax? Can both 
states impose such a tax? 

‘Jurisdiction to tax’ is a term which is reasonably convenient al- 
though none too exact. 

The jurisdiction of a state is said to be the power of that state 
to create interests which, under the principles of common law, will 
be recognized as valid in other states.2 This statement is something 





*Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 26 S.Ct. 36, 50 
L.ed. 150, 4 Ann. Cas. 493 (1905); Frick v. Pennsylvania, 268 U.S. 473, 45 S.Ct. 
603, 69 L.ed. 1058, 42 A.L.R. 316 (1925) (“... the situation was the same 
as if the property had been immovable realty.”) ; Wheeling Steel Corporation v. 
Fox, 298 US. 193, 56 S.Ct. 773, 80 Led. 1143 (1936); Curry v. McCanless, 
307 U.S. 357, 59 S.Ct. 900, 83 L.ed. 1339 (1939). 

The same principles are said to apply to the taxation of land in another 
state and of tangible movables which are kept in another state. Union Refrig- 
erator Transit Co. v. Kentucky, 199 U.S. 194, 26 S.Ct. 36, 50 L.ed. 150, 4 Ann. 
Cas. 493 (1905). 

For a complete discussion of jurisdiction to tax, see BEALE, ConFiict oF Laws, 
Chapter 4 A. 

* RESTATEMENT, CONFLIcT OF Laws, § 42. 
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of a paradox. The jurisdiction of any given state does not depend 
upon what such state claims nor upon what the courts of such 
state decide. The jurisdiction of any common law state depends 
upon what the other common law states agree that the state in 
question may do, in such a way and under such circumstances, that 
the other states will recognize as valid the interests which such state 
has created. 

In this sense of the term, ‘jurisdiction’ and ‘taxation’ do not go any 
too well together. No matter how clear may be the power of any 
given state to impose a tax, no matter how strictly that state has com- 
plied with its own rules for levying taxes, and no matter how care- 
fully such state, as a state of our Union, has complied with all the 
restrictions which are imposed upon its power, as by the Constitution 
of the United States, the great majority of the other states that apply 
the principles of the commen law, will not recognize the interest of 
such state as against either the person or the property of a delin- 
quent taxpayer. If such taxpayer has escaped from the state which 
has imposed the tax rightfully and within its jurisdiction, and he has 
avoided paying such tax, and he has been successful in removing 
his property to other states, the state to which such tax is justly 
owed will not be allowed to maintain an action to recover such tax 
either in the state to which such taxpayer has gone, or in the state 
in which he has his property.* As is but natural, the courts which 
refuse. to recognize such interests of the state which imposed the 
tax often profess some excuse; such as that the taxing statute does 
not apply to the case at bar ;* or that the tax is not levied properly ;* 





* Municipal Council of Sydney v. Bull, [1909] 1 K.B. 7 (1908) (assessment 
for a local improvement); The Eva, [1921] Prob. 454 (1921); H.M. The Queen 
of Holland v. Drukker, [1928] Ch. 877 (1928) (inheritance tax); People v. 
Kellogg, 268 Ill. 489, 109 N.E. 304 (1915); Colorado v. Harbeck, 232 N.Y. 71, 
133 N.E. 357 (1921); Matter of Martin, 255 N.Y. 359, 174 N.E. 753 (1931), 
affirming 243 N.Y.S. 845, 229 App.Div. 772 (1930), which affirmed 240 N.Y‘S. 
393, 136 Misc. 51 (1930) (The Court of Appeals held that even if the trans- 
mission of assets to the domicile was not equivalent to enforcing the tax laws 
of the domicile, the refusal of the lower courts to transmit such assets was not 
an abuse of discretion as it saved double costs of administration); Maryland 
v. Turner, 132 N.Y.S. 173, 75 Misc. 9 (1911); Im re Bliss’s Estate, 202 N.Y‘S. 
185, 121 Misc. 773 (1923) (New York courts will not remit assets to domicile to 
pay inheritance tax due at domicile). 

This question was evaded in Moore v. Mitchell, 281 U.S. 18, 50 S.Ct. 175, 74 
L.ed. 673 (1929), affirming (on the ground that the Indiana county treasurer 
could not sue in New York) 30 Fed. (2d) 600 (1929), which affirmed, 28 Fed. 
(2d) 997 (1928). 

See, Taxation: does the full faith and credit clause compel one state to enter- 
tain suits based upon the revenue statutes of a sister state? 28 Cattr. L. Rev. 
507, by Edward L. Barrett, Jr. (1940); Extraterritorial Enforcement of Revenue 
Laws, by John L. Freeze, 23 Wasn. U. L. Q. 321 (1938). 
*The Eva, [1921] Prob. 454 (1921). 

* Colorado v. Harbeck, 232 N.Y. 71, 133 N-E. 357 (1921). 
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or that the action is based upon a penalty rather than upon a tax ;° 
but, if even no excuse can be found, the great majority of the com- 
mon law courts have refused to enforce such a tax unless it was 
reduced to judgment in a court of the state which imposed the tax, 
and in an action in which the taxpayer was duly served with pro- 
cess while he was still in the state. 

At the outset, no reason was given by the courts for this re- 
markable result. No reason seems to have been thought to be neces- 
sary. Perhaps the English courts so acted because they had begun 
by upholding transactions which were forbidden by the revenue 
laws of another state in which such transaction took place, if the 
transactions were looked upon with favor by English law and by 
English economic policy ; and, indeed, these foreign restrictions often 
seem to have been very harsh and very unreasonable. Perhaps it was 
this original unwillingness to recognize foreign revenue laws which 
led to the refusal of the English courts to permit foreign govern- 
ments to maintain actions to collect taxes which were justly due to 
such governments.” 

In one or two cases, however, courts have compelled payment of 
taxes due to other states.* They have done it with no more trouble 
than ever arises in any case in which one who owes any legal obli- 
gation is compelled to perform it against his will. Even an action 
in one state to recover a tax which was wrongfully imposed and 
wrongfully collected in another state has been permitted.® 

On the other hand, if the tax has been reduced to judgment be- 
fore a court of the state of the Union which levied the tax, and in 
an action of which the court had jurisdiction, the full faith and credit 
clause in the Constitution of the United States compels the courts 
of the other states of the Union to give effect to such a judgment.!° 





* Attorney-general for Canada v. William Schulze & Co., 9 Scots Law Times 
Reports 4 (1901) (action te recover costs in proceeding in Canada ‘for a forfei- 
ture). 

* Municipal Council of Sydney v. Bull, [1909] 1 K.B. 7 (1908); The Eva, 
ag Prob. 454 (1921); H. M. The Queen of Holland v. Drukker, [1928] Ch. 
877 (1928). 

° In re Hollins. 139 N.Y.S. 713, 79 Misc. 200 (1913), affirmed 144 N.Y.S. 1121, 
160 App.Div. 886 (1913) (decedent domiciled in England; New York executor 
paid proportion of English inheritance tax attributable to New York property, 
since otherwise England would have collected the entire tax from the property 
in England); J. A. Holshauer Co. v. Gold Hill Copper Co., 138 N.Car. 248, 50 
S. E. 650 (1905) (receiver paid New Jersey franchise tax). 

*Henry v. Sargeant, 13 N.H. 321 (1843) (said, very correctly, not to be a 
case of enforcing the revenue laws of another state). 

” Milwaukee County v. M. E. White Co.. 296 U.S. 268, 56 S.Ct. 229, 80 L.ed. 
220 (1935); Massachusetts v. Davis, 140 Tex. 398, 168 S.W. (2d) 216 (1942, 
— affirming in part and reversing in part, (Tex.Civ.App.), 160 S.W.(2d) 543 
1942). 
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However, if the judgment is for a penalty in the proper sense 
of the term, and not for a tax, the United States Supreme Court 
has refused to enforce such a judgment which was rendered in the 
courts of a state of the Union; and probably the Supreme Court 
of the United States would hold that the courts of other states of 
the Union were not obliged by the full faith and credit clause to 
permit actions upon such judgments to be maintained. 

Perhaps jurisdiction to tax may be said to exist when the great 
majority of common law states hold that, by reason of the relation 
letween the state which seeks to impose the tax, and the owner of 
the property in question, or by reason of the relation between such 
state and such property, the power of taxation is exercised right- 
fully. 

‘Jurisdiction to tax’ is a term that has long been used by the 
courts.12 It was not invented by persons who approach the subject 
from a view point which was deeper and more scientific than that 
from which the practicing lawyer or the judge usually approaches 
the same subject. It was made up by the courts themselves. 

Taxation is an exercise of legislative power. After many years 
of conflict in England, this became established as the basic theory 
of the English constitution ;!* and it was carried over, without ques- 


tion, into the American theory of government.’ A study of jurisdic- 
tion to tax is, therefore, a study in a special branch of legislative 





“ Wisconsin v. Pelican Insurance Co., 127 U.S. 265, 8 S.Ct. 1370, 32 L.ed. 
239 (1888). 

* Hays v. Pacific Mail Steamship Co., 58 U.S. (17 How.) 596, 15 L.ed. 214 
(1855); Ludwig v. Western Union Telegraph Co., 216 U.S. 146, 30 S.Ct. 280, 54 
L.ed. 423 (1909); International Paper Co. v. Massachusetts, 246 U.S. 135, 36 
S.Ct. 292, 62 L.ed. 624 (1918); Matter of Swift, 137 N.Y. 77, 32 N.E. 1096 
(1893); Paul’s Estate, 303 Pa. 330, 154 Atl. 503 (1931). 

*™ See Statutes, 25 Edward I, c. 6, 7; 34 Edward I, c. 1, 2, 3; 14 Edward III, 
Statute 3 (April 16, 1340); 3 Charles I (“The petition . . . concerning divers 
rights and liberties of the subjects . . .”); 1 William & Mary, second session, c. 
2 (the declaration of right). 

™ Providence Bank v. Billings, 29 U.S. (4 Pet.) 514, 7 L.ed. 939 (1830) ; State 
v. Birmingham Southern Railroad Co., 182 Ala. 475, 62 So. 77, Ann.Cas. 1915 
D 436 (1913); Burnett v. Greene, 97 Fla. 1007, 122 So. 570, 69 A.L.R. 244 (1929) ; 
Wells County v. Falk, 221 Ind. 376, 47 N.E.(2d) 320 (1943); Hudson Motor Car 
Co. v. Detroit, 282 Mich. 69, 275 N.W. 770, 113 A.L.R. 1472 (1937); Consoli- 
dated Paper Co. v. Nims, 306 Mich. 216, 10 N.W. (2d) 833 (1943); Phillips 
Exeter Academy v. Exeter, 92 N.H.473, 33 Atl.(2d) 665 (1943); First State 
Bank v. State Tax Commission, 40 N.M. 319, 59 Pac.(2d) 667 (1936); In re 
Thomas’s Estate, 192 Okla. 409, 136 Pac.(2d) 929 (1943); Union Refrigerator 
Transit Co. v. Lynch, 18 Utah 378, 55 Pac. 639, 48 L.R.A. 790 (1898); Garrett 
Freight Lines v. State Tax Commission, 103 Utah 390, 135 Pac.(2d) 523, (1943) ; 
Ryan v. State, 188 Wash. 115, 61 Pac.(2d) 1276 (1936), affirmed, 302 US. 186, 
58 S.Ct. 233, 82 L.ed. 187 (1937); Chicago, St. Paul. Milwaukee & Omaha 
Railway Co. v. Douglas County, 134 Wis. 197, 114 N.W. 511, 14 L.R.A.(N'S.) 
1074 (1908). 
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jurisdiction ; and, as it so happens, almost the only branch of legis- 
lative jurisdiction in which it is possible to distinguish between 
problems of legislative jurisdiction and problems of conflicts of 
laws. It is, therefore, all the more unfortunate that the courts have 
so generally refused to permit other states to maintain actions to 
collect taxes due to them, even if such other states had jurisdiction 
to levy the tax in question and even if the tax was levied in due form. 
If the courts had answered this question the other way, and had 
enforced taxes if the state which levied them had jurisdiction so to 
do, many problems of jurisdiction to tax, and therefore, problems 
of legislative jurisdiction, would have been worked out in detail— 
problems on which we have little or ne authority. Whether the re- 
sults would have been any clearer or any more consistent than those 
which have been reached under our existing system is something at 
which we cannot hazard even a guess. 


II 


A number of problems which have not yet been solved but which, 
perhaps, may never be solved, lie at the basis of taxation. Is a tax 
to be regarded'as a tax upon property ;!° or is it to be regarded as 
a tax upon the individual who owns the property,’® the amount of 
which tax is measured by the value of his property? 

Is taxation based upon the power of the state to exact, by force, 
payment of the tax; or is it based upon the theory of protection to 
the taxpayer for which the state may rightfully demand compen- 
sation? At our law, taxation is frequently spoken of as an exercise 
of sovereignty ;17 although this form of statement is generally used 
when the problem involved is the power of the separate states of the 





* United States v. Allegheny County, 322 U.S. 174, 64 S.Ct. 908, 88 L.ed. ........ 
(1944); Chicago & Northwestern Railway Co. v. State, 128 Wis. 553, 108 N.W 
557 (1906). 

* Corry v. Baltimore, 196 U.S. 466, 25 S.Ct. 297. 49 Led. 556 (1905); Ford 
Motor Co. v. Linnane, 102 Mont. 325, 57 Pac.(2d) 803 (1936); McKeen v. 
Northampton, 49 Pa. 519, 88 Am.Dec. 515 (1865). 

™ Graves v. Schemdlapp, 315 U.S. 657, 62 S.Ct. 870, 86 L.ed. 1097, 141 A.L.R. 
948 (1942); City and County of Denver v. Lewin, 106 Colo. 331, 105 Pac.(2d) 
854 (1940); Florida Industrial Commission v. Growers Equipment Co., 152 Fla. 
$95, 12 So.(2d) 889 (1943); Commonwealth v. Union Pacific Railroad Co., 214 
Ky. 339, 283 §.W. 119, 49 A.L.R. 1091 (1926); Commissioner of Corporations 
and Taxation v. Tousant, 309 Mass. 84, 34 N.E.(2d) 500 (1941); Petition of 
S.R.A., Inc., 213 Minn. 487, 7 N.W.(2d) 484 (1942, 1943); Yardley v. Essex 
County Board of Taxation, 93 N.J.L. 290, 108 Atl. 299 (1919); Claim of Cas- 
saretakis, 289 N.Y. 119, 44 N.E.(2d) 391 (1942); Commonwealth v. Perkins, 
342 Pa. 529, 21 Atl.(2d) 45 (1941); Friedman v. American Surety Co., 137 
Tex. 149, 151 S.W.(2d) 570 (1941); Commercial Waterway District, No. 1 v. 
King County, 10 Wash.(2d) 474, 117 Pac.(2d) 189 (1941). 
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Union to lay taxes for which no specific provision is made in their 
respective constitutions or in the Constitution of the United States ; 
and “sovereignty” is used to suggest the theory that a general grant 
of legislative power to the legislature of a state carries with it the 
general power of taxation except where restrained by some specific 
constitutional provision. In justifying taxation the courts generally 
explain it as a return for protection which the state gives to the tax- 
payer,’® although the courts are careful to point out that the pro- 
tection is not the inseparable companion of the tax ;!® nor is it neces- 
sary that the amount of the tax be proportioned exactly to the benefit 
which the taxpayer receives.”° Occasionally the courts take the po- 





“Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 26 S.Ct. 36, 50 
L.ed. 150, 4 Ann. Cas. 493 (1905); Curry v. McCanless, 307_U.S. 357, 59 S.Ct. 
900, 83 L.ed. 1339 (1939); Illinois Central Railroad Co. v. Minnesota, 309 U‘S. 
157, 48 S.Ct. 23, 72 L.ed. 152 (1927); Minturn.v. Hays, 2 Cal. 590, 56 Am.Dec. 
366 (1852); State v. Beardsley, 77 Fla. 803, 82 So. 794 (1919); Lummus v. 
Florida Adirondack School, 123 Fla. 810, 168 So. 232 (1934, 1936); Wilkey v. 
Pekin, 19 Ill. 160 (1857); Washburn College v. Shawnee County, 8 Kan. 344 
(1871) ; Hudson v. Miller, 10 Kan.App. 532, 63 Pac. 22 (1900); Commonwealth 
v. Gaines, 80 Ky. 489 (1882); French Republic v. Jefferson County Board of 
Supervisors, 200 Ky. 18, 252 S.W. 125 (1923); Berry v. Windham, 59 N.H. 
288 (1879); People v. Commissioner of Taxes, 23 N.Y. 242 (1861); Redmond v. 
Commissioners, 87 N.Car. 122 (1882); E. B. Ficklen Tobacco Co. v. Maxell, 
214 N.Car. 367, 199 S.E. 405 (1938); State v. Wetz, 40 N.D. 299, 168 N.W. 
835, 5SA.L.R. 731 (1918); Exchange Bank v. Hines, 3 Ohio St. 1 (1853); Fitch v. 
Wisconsin Tax Commission, 201 Wis. 383, 230 N.W. 37 (1930); McCarty v. 
Tax Commission, 215 Wis. 645, 255 N.W. 913, 93 A.L.R. 1196 (1934). 

“Tf the taxing power be in no position to render these services or otherwise 
benefit the person or property taxed, and such property be wholly within the 
taxing power of another state to which it may be said to owe allegiance and to 
which it looks for protection, the taxation of such property within the domicile 
of the owner partakes rather of the nature of an extortion than a tax, and has 
been repeatedly held by this court to be beyond the power of the legislature and 
a taking of property without due process of law.” Union Refrigerator Transit Co. 
v. Kentucky, 199 U.S. 194, 26 S.Ct. 36, 50 L.ed. 150, 4 Ann.Cas. 493 (1905). 

” Thomas v. Gay, 169 U.S. 264, 18 S.Ct. 340, 42 L.ed. 740 (1898); Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 S.Ct. 36, 50 L.ed. 150, 4 
Ann.Cas. 493 (1905); St. Louis & Southwestern Railway Co. v. Nattin, 277 
U.S. 157, 48 S.Ct. 438, 72 L.ed. 830 (1928); Carley v. Snook, 281 U.S. 66, 50 
S.Ct. 204, 74 L.ed. 704, 68 A.L.R. 194 (1930); Nashville, Chattanooga & St. Louis 
Railway Co. v. Wallace, 288 U.S. 249, 53 S.Ct. 345, 77 L.ed. 730, 87 A.L.R. 191 
(1933); Albritton v. Winona, 181 Miss. 75, 178 So. 799, 115 A.L.R. 1436 (1938) ; 
State v. Cascade County, 89 Mont. 37, 296 Pac. 1 (1931). 

” Dane v. Jackson, 256 U.S. 589, 41 S.Ct. 566, 65 L.ed. 1107 (1930); Hump 
Hairpin Co. v. Emmerson, 258 U.S. 290, 42 S.Ct. 305, 66 L.ed. 622 (1922); Gen- 
eral American Tank Car Corporation v. Day, 270 U.S. 367, 46 S.Ct. 234, 70 L.ed. 
635 (1926); Salomon v. State Tax Commission, 278 U.S. 484, 49 S.Ct. 192, 73 
L.ed. 464 (1929); Illinois Central Railroad Co. v. Minnesota, 309 U.S. 157, 60 
S.Ct. 419, 84 L.ed. 670 (1940). 

“Absolute equality in matters of taxation is impossible . . .” It is “an un- 
realized dream.” Nathan v. Spokane County, 35 Wash. 26, 76 Pac. 521, 102 Am. 
St. Rep. 888, 65 L.R.A. 336 (1904). 

See also, International Harvester Co. v. Wisconsin Department of Taxation, 
322 U.S. 435, 64 S.Ct. 1060, 88 L.ed. (1944). 
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sition that taxation is based upon the power of the state to exact 
payment of the tax.*4 Occasionally the theory of power as a basis 
of taxation is repudiated in express terms.?* 

Probably the different theories may be reconciled in form as 
they are generally reconciled in fact. The state attempts to give 
protection to those who live within its territory; to its citizens who 
are outside its territory; and to property within its territory. Pro- 
tection costs money. The state is obliged to exact payments in the 
form of taxes to pay the cost of this protection. The state tries to 
exact the tax only where the protection is given to the people of 
the state as a whole. In the background is the power to compel the 
taxpayer to pay whether the individual taxpayer wishes to pay or 
not.23 This is only, however, a way of describing government, even 
of the most popular type. In time of peace, a government can ac- 
complish very little by force alone; but without the potentiality of 
force to compel obedience, a government could accomplish nothing. 

It has been suggested that a third basis for taxation is the fact 
that the property in question forms a part of the mass of property 
in some one state, and only in one state; and that such state can 
tax and others cannot.24 This theory has occasionally been used by 
the courts as a basis for denying the existence of the power to tax, 
or the propriety of its exercise,?°> even though both protection and 
power are present; and occasionally, for upholding and enforcing 








*™ McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 4 L.ed. 579 (1819); Pear- 
son v. McGraw, 308 U.S. 313, 60 S.Ct. 211, 84 L.ed. 293 (1939); DePauw v. 
New Albany, 22 Ind. 204 (1864); Matter of Estate of Swift, 137 N.Y. 77, 32 
N.E. 1096 (1893). 

"Even if power exists to tax property which is kept outside of the state, 
“the commonwealth is not a bandit with a pistol at the throat of every property 
owner.” Commonwealth v. Delaware, Lackawanna & Western Raiiroad Co., 145 
Pa. 96, 22 Atl. 157 (1891). 

* Curry v. McCanless, 307 U.S. 357, 59 S.Ct. 900, 83 L.ed. 1339, 123 A.L.R. 
162 (1939); Bank of United States v. State, 20 Miss. (12 Smedes & M.) 456 
(1849) ; Redmond v. Commissioners, 87 N.Car. 122, (1882). 

*See, BEALE ConFiicr oF Laws, § 118 C. 2; Commenting on, Double Tax- 
ation of Property and Income, by A. L. Harding; Volume 1, Harvarp Stupies 
IN THE CONFLICT OF LAws. 

*To justify holding that a steamship cannot be taxed at port at which it 
spends much time, Hays v. Pacific Mail Steamship Co., 58 U.S. (17 How.) 596, 
15 L.ed. 214 (1855); Morgan v. Parham, 83 U.S. (16 Wall.) 471, 21 L.ed. 303 
(1873) ; Yost v. Lake Erie Transportation Co., 112 Fed. 746 (1901). 

Used as a method of saying that the movement of the goods in interstate 
commerce has not ceased, State v. Engle, 34 N.J.L. (5 Vroom) 425 (1871); 
W. J. Lake & Co. v. King County, 3 Wash. (2d) 500, 101 Pac. (2d) 357 (1940), 
certiorari denied, 311 U.S. 715, 61 S.Ct. 396, 85 L.ed. 465 (1940). 

Used as a method of saying that the goods were temporarily in the other 
state, Brock & Co. v. Board of Supervisors, 8 Cal.(2d) 286, 65 Pac.(2d) 791, 
110 A.L.R. 700 (1937). 
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jurisdiction to tax.2® The chief merit of this theory, if it be a merit, 
is that it may be used to justify the courts in denying the existence 
of jurisdiction to tax, in cases in which it would be useless to deny 
either power or protection. 

In order to have a question of the jurisdiction of a state to tax 
tangible movables presented to the courts for judicial decision, the 
article in question must, as a rule, be one which can be moved about 
conveniently, and which is of some value. If the article is one which 
cannot be moved without destroying its value, the question is not 
likely to come up unless the owner has bought an article which was 
made in a foreign country or in another state and which he leaves 
there. Unless the article is one of considerable value, the taxing 
authority is likely not to attempt to impose a tax or to make a se- 
rious effort to collect it if it is imposed ;?* while if a tax is imposed, 
the taxpayer is likely to pay the tax without raising any question of 
its validity.2* Unfortunately for a scientific study of the principles 
of law which deal with the jurisdiction of the state to impose a tax 





™ Used as a method of saying that the movement of the goods in interstate 
commerce has stopped, Brown v. Houston, 114 U.S. 622, 5 S.Ct. 1091, 29 L.ed. 257 
(1884); Parks Bros. & Co. v. Nez Perce County, 13 Ida. 298, 89 Pac. 949, 121 
Am.St.Rep. 261, 12 Ann.Cas. 1113 (1907); Hooven & Allison Co. v. Evatt, 142 
Ohio St. 235, 51 N.E.(2d) 723 (1943). 

See obiter in Brown v. Maryland, 25 U.S. (12 Wheat.) 414, 6 L.ed. 678 (1827) 
(a license tax). 

sed as a means of saying that the goods are located in the state with so 
great a degree of permanency that they may be taxed there, Eoff v. Kennefick- 
Hammond Co., 80 Ark. 138, 96 S.W. 986 (1906); Griggsby Construction Co. v. 
Freeman, 108 La. 435, 32 So. 399, 58 L.R.A. 349 (1902). 

* Endicott, Johnson & Co. v. Multnomah County, 96 Or. 679, 190 Pac. 1109 
(1920). 

See, People ex rel. v. Roberts, 8 App. Div. 201, 40 N.Y.S. 417 (1896), affirmed 
without opinion, 151 N.Y. 619, 45 N.E. 1134 (1896), where it was said that the 
value of the office furniture was so trifling that it could not be regarded as 
capital employed within the state. 

™ Adams Express Co. v. Ohio State Auditor, 165 U.S. 194, 17 S.Ct. 305, 41 
L.ed. 683 (1897) (no contest as to taxing wagons, etc.); Adams Express Co. v. 
Kentucky, 166 U.S. 171, 17 S.Ct. 527, 41 L.ed. 960 (1897); Pullman Co. v. 
Knott, 235 U.S. 23, 35 S.Ct. 2, 59 Led. 105 (1914); Spector Motor Service v. 
Walsh, 139 Fed.(2d) 809 (1943, 1944) (no contest as to office furniture) ; Wells 
Fargo & Co.’s Express v. Crawford County, 63 Ark. 576, 40'S.W. 710, 37 L.R.A. 
371 (1897) (no contest as to taxing wagons, etc.); Irvin v. New Orleans, St. 
Louis and Chicago Railroad Co., 94 Ill. 105 (1879) (tax on office furniture paid; 
dispute as to taxing steamboat); Keith Railway Equipment Co. v. Board of 
Review, 283 Ill. 244, 119 N.E. 302 (1918) (no contest as to office furniture; 
domestic corporation) ; People v. Wilson Car Lines, 369 Ill. 294, 16 N.E.(2d) 752 
(1938) (no dispute as to office furniture); Hart v. Toman, 373 Ill. 462, 26 N.E. 
(2d) 501 (1940); Crane Co. v. Des Moines, 208 Ia. 164, 225 N.W. 344, 76 A.L.R. 
801 (1929); Atlantic Lumber Co. v. Commissioner of Corporations, 292 Mass. 
$1, 197 N.E. 525 (1935) (excise tax on foreign corporation, based on property 
within Massachusetts; no objection to tax on office furniture and on salesmen’s 
automobiles). 
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under these circumstances, the articles of value which can be moved 

readily from one state to another are very likely to be articles which 
are used in interstate or in foreign commerce ; and the question of the 
power to tax is likely to be more or less mixed up with the power 
of the state of the Union to interfere with interstate or foreign com- 
merce. 

The method of determining the amount of the tax may not, per- 
haps, affect the question of the jurisdiction of the state to impose the 
tax; but the practical results are far-reaching. 

The original property tax was, as a rule, measured by the value 
of the property which a taxpayer had in a state on a certain speci- 
fied day. If he had more property in that state on that date his tax 
was greater; if less, it was smaller. Whether or not it affected the 
power or jurisdiction of the state to impose the tax, this method 
of taxation might interfere very seriously with interstate commerce 
or with foreign commerce, or with the fairness of the particular tax. 

In a later method of taxation, the value of the property is ob- 
tained by attempting to ascertain the average amount of property 
in the state during the year. The amount on any particular day was 
of importance only as a means of determining the average amount 
which was in the state during the year. In a number of cases, es- 
pecially of rolling stock of railways, the attempt has been made to 
ascertain the average mileage run in the state during the year, as 
a basis for determining the amount of the tax. Whether or not this 
method of taxing affects the power or jurisdiction of the state to im- 
pose the tax, it is likely to interfere less with interstate commerce 
or with foreign commerce; and it is likely to result in a fairer basis 
of taxation. 

The problem of jurisdiction to tax is often discussed as if it were 
to be solved by applying the constitutional provision which for- 
bids a state to deprive any person of life, liberty, or property with- 
out due process of law. After the adoption of the Fourteenth Amend- 
ment, the due process clause has been very generally used in cases 
in which a state of the Union has exceeded its jurisdiction, includ- 
ing its jurisdiction to tax. It is, probably, for this reason, that 
jurisdiction to tax is stated so often in terms of due process. The 

problem arose, however, before the Fourteenth Amendment was 
adopted ;?® and it was then solved, rightly or wrongly, by the appli- 
cation of the common law doctrines of jurisdiction to tax—doc- 





* Hays v. Pacific Mail Steamship Co., U.S. (17 How.) 596, 15 L.ed. 254 
(1854). 
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trines which involved the power of the state over the owner of the 
property and its power over the property itself. Unfortunately the 
development of these doctrines has been complicated by confusing 
them with constitutional provisions which do not affect the ex- 
istence of the jurisdiction to tax but which do restrict the exercise of 
that jurisdiction in the manner in which the state is attempting, in 
the particular case, to exercise it. Of these provisions the most 
important is that which gives to the United States the power to 
regulate commerce with foreign nations and among the several 
states. 

As will be seen, the possession of this power by the United States 
is often used by the courts as a basis for denying to the states of 
the Union the right to tax property which is undoubtedly within 
their jurisdiction; sometimes when the methods of taxation which 
the state seeks to employ would interfere materially with inter- 
state commerce or with foreign commerce ; sometimes in all cases. 

Furthermore the problem of jurisdiction to tax must not be con- 
fused with the effect of the failure of a state to exercise the juris- 
diction to tax which it possesses by omitting to enact legislation for 
levying and collecting the tax in question.® 


III 


The states of the Union cannot interfere with the regulation by 
the United States of interstate commerce or of commerce with for- 
eign nations.*! If a state of the Union attempts to levy a general 
property tax, upon goods which are in transit in interstate commerce, 
such exercise of power is held to be interference with interstate 
commerce.*? At the same time a tax may be levied upon the in- 





* United States v. Goelet, 232 U.S. 293, 34 S.Ct. 431, 58 L.ed. 610 (1913); 
Smallwood v. Gallardo, 275 U.S. 56, 48 S.Ct. 23, 72 L.ed. 162 (1927); Tamble v. 
Pullman Co., 207 Fed. 30 (1913) ; Queen City Brewing Co. v. District of Columbia, 
134 Fed.(2d) 44 (1943), certiorari denied, 319 U.S. 767, 63 S.Ct. 1330, 87 L.ed. 
1716 (1943); San Francisco v. Talbot, 63 Cal. 485 (1883); Pueblo County v. 
Wilson, 15 Colo. 90, 24 Pac. 563 (1890); Shaw v. Hartford, 56 Conn. 351, 15 
Atl. 742 (1887) (provision for taxing stock of goods held not to apply to 
horse and buggy used in business); Wilkey v. Pekin, 19 Ill. 160 (1857); Albany 
v. Meekin, 31 Ind. 481, 56 Am.Dec. 522 (1852); Graham v. Chautauqua County, 
31 Kan. 478, 2 Pac. 549 (1884) (statute unconstitutional); Hayes v. Smith, 
58 Mont. 306, 192 Pac. 615 (1920) (statute unconstitutional); Bull v. Gowing, 
85 N.H. 483, 160 Atl. 475 (1932) (statute provided for taxing machinery as 
realty; held not to apply to steam shovel owned by a non-resident) ; State ex rel. 
v. Union Tank Car Co., 151 Miss. 797, 119 So. 310 (1928) (foreign owned tank 
cars); State v. Engle, 34 N.J.L. 425 (1871). 

"U.S. Const. Art I, § 8, clause 3. 

™ Case of the State Freight Tax, 82 U.S. (15 Wall.) 232, 21 Led. 146 (1872) 
(tax based on weight; not on value); Kelley v. Rhoads, 188 U.S. 1, 23 S.Ct. 
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strumentalities by which commerce is carried on, such as railroad 
engines, cars and the like within the state during the entire year.** 
Whether better success would attend the imposition of a personal 
property tax upon goods in transit, if the average value of the prop- 
erty within the state during the entire year were taken as the basis 
for taxation, is at best a matter of speculation. 

Since tangible movable property may be taxed if it is not in transit 
in interstate commerce, and it cannot be taxed if it is so in transit, 
the beginning and end of the transit are matters of great importance. 
If the goods are to be transported by a carrier, the transit in inter- 
state commerce begins when the carrier is given the custody of the 
goods.** If the goods are in the possession of the owner and if 
the movement in interstate commerce is to be under his direction, 
interstate commerce is held to begin when the movement of the 
goods in such commerce begins.** The intention of the owner of the 
goods to have them taken from the state in which they are, is not 
sufficient to make the doctrine of transit in interstate commerce 
apply to them.*® A movement of the goods for the purpose of gath- 





259, 47 L.ed. 359 (1903) ; Eureka Pipe Line Co. v. Hallanan, 257 U.S. 265, 42 S.Ct. 
101, 66 L.ed. 227 (1921); United Fuel Gas Co. v. Hallanan, 257 U.S. 277, 42 
S.Ct. 105, 66 L.ed. 234 (1921); Champlain Realty Co. v. Brattleboro, 260 U:S. 
366, 43 S.Ct. 146, 67 L.ed. 309 (1922); Ozark Pipe Line Corporation v. Monier, 
266 U.S. 555, 45 S.Ct. 184, 69 L.ed. 439 (1925) (franchise tax on property in in- 
terstate commerce); Hughes Bros. Timber Co. v. Minnesota, 272 U.S. 469, 47 
S.Ct. 170, 71 L.ed. 359 (1926) ; Carson Petroleum Co. v. Vial, 279 U.S. 95, 49 S.Ct. 
292, 73 L.ed. 626 (1929); Ogilvie v. Crawford County, 7 Fed. 745 (1881); Prai- 
rie Oil & Gas Co. v. Ehrhardt, 244 Ill. 634, 91 N.E. 680 (1910); Standard Oil 
Co. v. Bachelor, 89 Ind. 1 (1883) ; Cumberland Pipe Line Co. v. Commonwealth, 
258 Ky. 90, 79 S.W.(2d) 366 (1934) ; State v. Carrigan, 39 N.J.L. (10 Vroom.) 35 
(1876); State v. Empire Oil & Refining Co., 171 Okla. 138, 42 Pac.(2d) 127 
(1935); Louisiana Iron & Supply Co. v. Jolly, 174 Okla. 579, 51 Pac.(2d) 280 
(1935). 

See, for foreign commerce, A. G. Spalding & Bros. v. Edwards, 262 U.S. 66, 
43 S.Ct. 494, 67 L.ed. 865 (1923). 

* See VI, herein. 

“A. G. Spalding Bros. v. Edwards, 262 US. 66, 43 S.Ct. 494, 67 L.ed. 
865 (1923) (foreign commerce) ; Eureka Pipe Line Co. v. Hallanan, 257 U.S. 265, 
42 S.Ct. 101, 66 L.ed. 227 (1921) (oil in pipe lines). 

See, Louisiana Iron & Supply Co. v. Jolly. 174 Okla. 579, 51 Pac.(2d) 280 
(1935), where pipe had been dug up, taken to freight yards, about half of it 
loaded, the other half held to straighten out crooked joints before loading; 
held, that Oklahoma could not tax any of it. 

See, Ozark Pipe Line Corporation v. Monier, 266 U.S. 555, 45 S.Ct. 184, 69 
L.ed. 439 (1925) (oil in pipe lines, to be taken through the state). 

“United Fuel Gas Co. v. Hallanan, 257 U.S. 277, 42 S.Ct. 105, 66 L.ed. 234 
(1921) (natural gas in pipes to be taken out of state); Hughes Bros. Timber Co. 
v. Minnesota, 272 U.S. 469, 47 S.Ct. 170, 71 L.ed. 359 (1926) (logs in river; 
floating toward destination in other state); Prairie Oil & Gas Co. v. Ehrhardt, 
244 Ill. 634, 91 N.E. 680 (1910). 

“Coe v. Errol, 116 U.S. 517, 6 S.Ct. 475, 29 Led. 715 (1886); Chickasha 
Cotton Oil Co. v. Grady County, 177 Okla. 240, 58 Pac.(2d) 590 (1936) (cotton 
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ering the entire shipment together, or of placing the goods where 
it will be convenient for the carrier to take them into his custody, is 
not sufficient to subject the goods to the doctrine of transit in in- 
terstate commerce.** 

If transit in interstate commerce has begun, an accidental delay** 
or a delay which is incidental to transportation in interstate com- 
merce and intended to aid such transportation®® does not end the 
transit of the goods in interstate commerce and does not make them 
liable to taxation by the different states of the Union. 

If the movement of the goods in interstate commerce is stopped 





stored where compressed, awaiting decision of owner); C. N. Nelson Lumber Co. 
v. Loraine, 22 Fed. 54 (1884); Hope Natural Gas Co. v. Hall, 274 U.S. 284, 47 
S.Ct. 639, 71 L.ed. 1049 (1927) (annual privilegé tax on gas produced in wells 
in state to be exported soon) ; Maurer v. Cliff, 94 Mich. 194, 53 N.W. 1055 (1892); 
Johnson v. Bradley-Watkins Tie Co., 120 Ky. 136, 85 S.W. 726 (1905); John 
Hancock Ice Co. v. Rose, 67 N.J.L. 86, 50 Atl. 364 (1901); Winkley v. Newton, 
67 N.H. 80, 36 Atl. 610, 35 L.R.A. 756 (1891); State v. Taber Lumber Co., 101 
Minn. 186, 112 N.W. 214, 13 L.R.A.(N.S.) 800 (1907); Carrier v. Gordon, 21 


Ohio St. 605 (1871). 
See, Trotwood Trailers v. Evatt, 142 Ohio St. 197, 51 N.E.(2d) 645 (1943) 


(sales tax). 

* Coe v. Errol, 116 U.S. 517, 6 S.Ct. 475, 29 L.ed. 715 (1886) (logs on bank 
of stream to be floated down later); C. N. Nelson Lumber Co. v. Loraine, 22 
Fed. 54 (1884) (logs on frozen river; to be floated into other state when ice 
melted), Johnson v. Bradley-Watkins Tie Co., 120 Ky. 136, 85 S.W. 726 (1905) 
(cross-ties, piled on river bank, for steamboat to take when load was ready) ; 
Maurer v. Cliff, 94 Mich. 194, 53 N.W. 1055 (1892) (timber cut and placed near 
railway); State v. Taber Lumber Co., 101 Minn. 186, 112 N.W. 214, 13 L.R.A. 
(N.S.) 800 (1907) (logs on frozen lake; to be floated, when lakes melted, to 
hoists for delivery to railway). 

See also, Lehigh Valley Railroad Co. v. Jersey City, 80 N.J.L. 298, 78 Atl. 
215 (1910). 

That the state cannot tax goods which are left near the railroad to be 
loaded at a later time, see Ogilvie v. Crawford County, 7 Fed. 745 (1881); and 
Standard Oil Co. v. Bachelor, 89 Ind. 1 (1883). 

“Where personal property is collected at any point, by any means of trans 
portation, and is merely awaiting the necessary facilities for further transportation, 
it will be deemed to be in transitu while so detained.” Brown County v. Stand- 
ard Oil Co., 103 Ind. 302, 2 N.E. 758 (1885), (obiter), quoted Louisiana Iron & 
Supply Co. v. Jolly, 174 Okla. 379, 51 Pac.(2d) 280 (1935). 

* Champlain Realty Co. v. Brattleboro, 260 U.S. 366, 43 S.Ct. 146, 67 L.ed. 
309 (1922) (logs in river; held in boom until high water should go down) ; 
Carson Petroleum Co. v. Vial, 279 U.S. 95, 49 S.Ct. 292, 73 L.ed. 626 (1929) 
(oil in tanks, awaiting arrival of steamer); Cumberland Pipe Line Co. v. Com- 
monwealth, 258 Ky. 90, 79 S.W.(2d) 366 (1934) (oil held in tanks because pipes 
were full); Connecticut River Lumber Co. v. Columbia, 62 N.H. 286 (1882) 
(logs cut in Vermont; taken to New Hampshire; piled on ice on river, awaiting 
the melting of the ice and the floating of the logs to another state; compare 
preceding note); State v. Carrigan, 39 N.J.L. (10 Vroom.) 35 (1876) - (goods 
taken by rail to dock; on dock awaiting reshipment); State v. Empire Oil & 
Refining Co., 171 Okla. 138, 42 Pac.(2d) 127 (1935) (oil held in tanks because 
pipes were full). 

* Kelley v. Rhoads, 188 U.S. 1, 23 S.Ct. 259, 47 L.ed. 359 (1903) (sheep driven 
across state, grazing as they went); Eureka Pipe Line Co. v. Hallanan, 257 U‘S. 
265, 42 S.Ct. 101, 66 L.ed. 227 (1921) (booster tank treated as large sized pipe). 
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for other reasons, the interstate commerce is at an end, and the 
goods may be taxed by the state of the Union which has jurisdic- 
tion to tax them in accordance with the general principles of juris- 
diction to tax.*° This includes stopping the goods in order to sell 
them,*! stopping the goods in order to process them,*? or storing 
the goods until the owner has need of them either for use, for pro- 
cessing, or for selling.4* In all of these situations, it is said that the 





“Diamond Match Co. v. Ontonagon, 188 U.S. 82, 23 S.Ct. 266, 47 L.ed. 394 
(1903) ; General Oil Co. v. Crain, 209 U.S. 211, 28 S.Ct. 475, 52 L.ed. 754 (1908) ; 
Bacon v. Illinois, 227 U.S. 504, 33 S.Ct. 299, 57 L.ed. 615 (1913); Susquehanna 
Coal Co. v. South Amboy, 228 U.S. 665, 33 S.Ct. 712, 57 L.ed. 1015 (1913); 
Nashville Chattanooga & St. Louis Railway Co. v. Wallace, 288 U.S. 249, 53 S.Ct. 
345, 77 L.ed. 730 (1933); Southern Pacific Co. v. Gallagher, 306 U.S. 167, 59 
S.Ct. 389, 83 L.ed. 586 (1939); Parks Bros. & Co. v. Nez Perce County, 13 Ida. 
298, 89 Pac. 949, 121 Am.St.Rep. 261, 12 Ann.Cas. 1113 (1907) (goods taken to 
buyer’s warehouse and unpacked) ; Burlington Lumber Co. v. Willetts, 118 Ill. 559, 
9 N.E. 254 (1886); Standard Oil Co. v. Combs, 96 Ind. 179, 49 Am.Rep. 156 
(1884) ; John Ross & Co. v. Daviess County, 186 Ky. 589, 217 S.W. 677 (1920) ; 
Rees-Scott Co. v. New Orleans, 124 La. 155, 49 So. 1012 (1909); State v. Con- 
tinental Oil Co. ........ Minn. ......... , 15 N.W.(2d) 542 (1944); Lehigh & Wilkes- 
Barre Cual Co. v. Junction, 75 N.J.L. 922, 68 Atl. 806, 15.L.R.A. (N.S.) 514 
(1908), affirming, 75 N.J.L. 68, 66 Atl. 923 (1907). 

“Brown v. Houston, 114 U.S. 622, 5 S.Ct. 1091, 29 L.ed. 257 (1885); Pitts- 
burgh & Southern Coal Co. v. Bates, 156 U.S. 577, 15 S.Ct. 415, 39 L.ed. 538 
(1895) ; Delaware, Lackawanna & Western Railroad Co. v. Pennsylvania, 198 U.S. 
341, 25 S.Ct. 669, 49 L.ed. 1077 (1904) (obiter) ; Susquehanna Coal Co. v. South 
Amboy, 228 U.S. 665, 33 S.Ct. 712, 57 L.ed. 1015 (1913); Minnesota v. Blasius, 
290 U.S. 1, 54 S.Ct. 34, 78 L.ed. 131 (1933); Myers v. Baltimore County, 83 
Md. 385, 35 Atl. 144, 55 Am. St. Rep. 349, 34 L.R.A. 309 (1896) ; McCormick v. 
Fitch, 14 Minn. 252, 14 Gil. 185 (1869) ; State v. William Deering & Co., 56 Minn. 
24, 57 N.W. 313 (1893); State v. Maxwell Motor Sales Corporation, 142 Minn. 
226, 171 N.W. 566 (1919); State v. Continental Oil Co., ........ Minn. ........ , 15 
N.W.(2d) 542 (1944); Lehigh & Wilkes-Barre Coal Co. v. Junction, 75 N.J.L. 
922, 68 Atl. 806, 15 L.R.A.(N.S.) 514 (1908), affirming, 75 N.J.L. 68, 66 Atl. 
923 (1907); Susquehanna Coal Co. v. South Amboy, 76 N.J.L. 412, 69 Atl. 454 
(1908), affirmed, 77 N.J.L. 796, 72 Atl. 361 (1909); Pocomoke Guano Co. v. 
Biddle, 158 N.Car. 212, 73 S.E. 996 (1912). 

“ Bacon v. Illinois, 227 U.S. 504, 33 S.Ct. 299, 57 L.ed. 615 (1913) (grain to 
be cleaned and mixed); Standard Oil Co. v. Combs, 96 Ind. 179, 49 Am.Rep. 
156 (1884); John Ross & Co. v. Daviess County, 186 Ky. 589, 217 S.W. 677 
(1920) ; State v. Continental Oil Co., ...... Minn. ...... » 15 N.W.(2d) 542 (1944); 
Lehigh & Wilkes-Barre Coal Co. v. Junction, 75 N.J.L. 922, 68 Atl. 806, 15 L.R.A. 
(N.S.) 514 (1908) (coal kept to be sorted by sizes, and then sold) ; McCutchen v. 
Jersey City, 87 N.J.L. 370, 94 Atl. 310 (1915) affirmed, 88 N.J.L. 728, 729, 
94 Atl. 310 (1915) (flour to be repacked and blended). 

Contra: State v. Engle, 34 N.J.L. 425 (1871) (coal kept to be sorted by sizes 
and shipped whenever cargo of any one size was ready). 

“Diamond Match Co. v. Ontonagon, 188 U.S. 82, 23 S.Ct. 266, 47 L.ed. 394 
(1903) (logs kept in boom until needed; many years’ supply cn hand); Gen- 
eral Oil Co. v. Crain, 209 U.S. 211, 28 S.Ct. 475, 52 L.ed. 754 (1908) (oil kept in 
tanks, to fill future orders from other states, inspection tax); Susquehanna Coal 
Co. v. South Amboy, 228 U.S. 665, 33 S.Ct. 712, 57 L.ed. 1015 (1913); Nashville 
Chattanooga & St. Louis Railway Co. v. Wallace, 288 U.S. 249, 53 S.Ct. 345, 
77 L.ed. 730, 87 A.L.R. 1191 (1933) (privilege tax); Southern Pacific Co. v. 
Gallagher, 306 U.S. 167, 59 S.Ct. 389, 83 L.ed. 586 (1939) (goods imported by 
railway for repairing road; stored until needed); Burlington Lumber Co. v. 
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goods are incorporated in the property of the state in which they 
then are, have become a part of such property, and, accordingly, can 
be taxed by such state.* 


IV 


At common law it was assumed that the state in which the owner 
was domiciled (or, perhaps, of which he was a subject) had author- 
ity to impose a tax which was based upon the value of his tangi- 
ble personal property, no matter where he kept such property.* 
It would seem very likely that it was also assumed that the state 
in which the property was situated had power to levy a tax.*® Prob- 
ably this rule suited the situation as it existed. If an English merch- 
ant kept part of his stock of goods upon the continent of Europe, let 
us say in the kingdom of Altruria, and the government of Altruria 
protected such property as against bandits, great nobles, and others 
who were ready to confiscate the property of the foreign merchant, 
the government of Altruria would undoubtedly charge for such 
protection and charge liberally. 

At the same time it might well be that the English merchant 
would, from time to time, need the protection of the English gov- 
ernment as against the government of Altruria. It may be that the 
eccasional confiscation of the goods of a merchant or two might 
not result in war; although occasionally provocations of that sort 
have so resulted. More likely, the government of England would 








Willetts, 118 Ill. 559, 9 N.E. 254 (1886) (logs floated down-stream; kept in bayou 
until needed at sawmill in other state) ; Rees-Scott Co. v. New Orleans, 124 La. 
155, 49 So. 1012 (1909); Hooven & Allison Co. v. Evatt, 142 Ohio St. 235, 51 
N.E.(2d) 723 (1943) (goods placed in buyer’s warehouse, in original package). 

Contra: W. J. Locke & Co. v. King County, 3 Wash.(2d) 500, 101 Pac.(2d) 
357 (1940), certiorari denied, 311 U.S. 715, 61 S.Ct. 396, 85 L.ed. 465 (1940) 
(liquor in custody of State Liquor Board; to be sold only outside of state). 

“Brown v. Maryland, 25 U.S. (12 Wheat.) 419, 6 L.ed. 678 (1827) (obiter) ; 
Brown v. Houston, 114 U.S. 622, 5 S.Ct. 1091, 29 L.ed. 257 (1884); Eoff v. 
Kennefick-Hammond Co., 8C Ark. 138, 96 S.W. 986 (1906) (goods brought into 
state to use in performing construction contract); Parks Bros. & Co. v. Nez Perce 
County, 13 Ida. 298, 89 Pac. 949, 121 Am.St.Rep. 261, 12 Ann.Cas. 1113 (1907); 
Griggsby Construction Co. v. Freeman, 108 La. 435, 32 So. 399, 58 L.R.A. 349 
(1902); Hooven & Allison Co. v. Evatt, 142 Ohio St. 235, 51 N.E.(2d) 723 
(1943). 

See, Hart Refineries v. Harmen, 278 U.S. 499, 49 S.Ct. 188, 73 L.ed. 475 
(1929) ; State v. Engle, 34 N.J.L. (5Vr.) 425 (1871); and Texas Co. v. McCan- 
less, 177 Tenn. 238, 148 S.W.(2d) 360 (1941), for the validity of statutes which 
discriminate in taxation between gasoline in interstate commerce and gasoline not 
in interstate commerce. 

“King v. Hull Dock Co., 3 Barn. & Cress. 516 (1824). 

“See Coxe’s Institutes, Part IV, Ch. I, p. 33 (subsidies temporary and usual 
at his day), giving the rate for citizens, “and for aliens for goods double.” 
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resort to methods of retaliation, reprisal and the like by which, in 
theory, their own merchant would be indemnified for the losses which 
he had sustained and war would be avoided. For this protection it 
was felt that the government of England was justified in making a 
charge upon the English merchant who owned the goods which he 
kept in a foreign country. 

Thus, on the theory of protection, England might well have felt, 
in medieval times, that it was justified in taxing English merchants 
upon tangible movables which they kept habitually in other coun- 
tries. If the Englishman ever came to England, or if he owned 
property in England, the tax could be enforced readily by the power 
of the English government. Furthermore, since England never had a 
constitution which was of a higher rank than Acts of Parliament, in 
spite of Lord Coke, it seems clear that if Parliament imposed a tax 
which provided clearly for including tangible movable property 
which belonged to a non-resident alien, and which was kept in Eng- 
land, the English courts could do nothing but enforce such tax. 
The views of the judges as to such taxation would appear only 
if the construction of the statute were in question, in which case 
the courts would probably try to construe the statute as a fair and 
reasonable one, if it were possible, in view of the language of the 
statute ; or from incidental remarks made while they were construing 
and applying taxing statutes. 

Wherever we find anything to indicate the views of the English 
courts, it seems that at common law a tax could be based upon a 
valuation which included tangible movable property which was kept 
habitually in another country ;*7 and that such tax was thought to be 
highly reasonable.** This theory of taxation was adopted at an 
early period in the United States; and it was regularly held that, 
in the absence of legislation, the state in which the taxpayer was 
domiciled could tax tangible movable property, no matter where it 
was kept.*® Many of the cases in which this theory is expressed 








“Tupper v. Treasurer of the Hospital of St. Peter Port, 3 Knapp 406 (1836). 

“Tupper v. Treasurer of the Hospital of St. Peter Port, 3 Knapp 406 (1836). 

“St. Louis v. Ferry Co., 78 U.S. (11 Wall.) 423, 20 L.ed. 192 (1870) ; Morgan 
v. Parham, 83 U.S. (16 Wall.) 471, 21 L.ed. 303, (1873) (state where vessel is 
kept cannot tax even if state of domicile does not tax); Ayer & Lord Tie Co. v. 
Kentucky, 202 U.S. 409, 26 S.Ct. 679, 50 L.ed. 1082, 6 Ann.Cas. 205 (1906) ; 
Southern Pacific Co. v. Kentucky, 222 U.S. 63, 32 S.Ct. 13, 56 L.ed. 96 (1911); 
United States v. Bennett, 232 U.S. 299, 34 S.Ct. 433, 58 L.ed. 612 (1913); North- 
west Airlines v. Minnesota, 322 U.S. 292, 64 S.Ct. 950, 88 L.ed. ........ (1944) ; 
Yost v. Lake Erie Transportation Co., 112 Fed. 746 (1901); California Shipping 
Co. v. San Francisco, 150 Cal. 145, 88 Pac. 704 (1907); High Shoals Manufac- 
turing Co. v. Penick, 127 Ga. 504, 56 S.E. 648 (1907); Lewis & Holmes Motor 
Freight Corporation v. Atlanta, 195 Ga. 810, 25 S.E.(2d) 699 (1943); Sangamon 
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are, it is true, cases which involve taxation of intangibles; and many 
of them are cases in which the question is between one taxing dis- 
trict and another taxing district of the same state, presenting no ques- 
tion of jurisdiction as between different states. At the same time 
this was clearly the general basic rule with reference to the author- 
ity of a state to impose a tax upon personal property; a rule alike 
for tangible property and for intangible property; a rule alike for 
interstate taxation and for intrastate taxation. Wherever tangible 
movable property in a state other than that in which the taxpayer 
is domiciled is concerned, the rule is applied without hesitation. 
This rule, like so many other rules, is often justified by a fiction. 
It is said that the situs of the property follows the owner.®! Putting 
it into the form of a Latin maxim, mobilia personam sequuntur, 
justifies taxation at the domicil of the owner.®? Indeed, such a fic- 
tion might be used to justify almost any desired result. 

At the same time, and especially as between states of the Union, 
double taxation was not looked upon as desirable ;** although, if 
jurisdiction to tax exists, the fact that its exercise will result in 
double taxation does not make the tax invalid.54 Occasionally the 





and Morgan Railroad Co. v. Jacksonville, 14 Ill. 163, 56 Am.Dec. 497 (1852); 
Wilkey v. Pekin, 19 Ill. 160 (1857); Griffith v. Carter, 8 Kan. 565 (1871) ; Com- 
monwealth v. Hays, 47 Ky (8 B.Mon.) 1, (1847); Gulf Refining Co. v. Tilling- 
hast, 152 La. 847, 94 So. 418 (1922); Great Barrington v. Berkshire, 33 Mass. 
(16 Pick.) 572 (1835); Bemis v. Boston, 96 Mass. (14 All.) 366 (1867); Spinney 
v. Lynn, 172 Mass. 464, 52 N.E. 523 (1899); State v. Shepherd, 218 Mo. 656, 117 
S.W. 1169, 131 Am.St.Rep. 568 (1909); State ex rel. v. Second Judicial District 
Court, 56 Nev. 38, 43 Pac.(2d) 173 (1935); Nashua Savings Bank v. Nashua, 46 
N.H. 389 (1868) (obiter); State v. Haight, 30 N.J.L. 428 (1863); Wheaton v. 
Mickel, 63 N.J.L. 525, 42 Atl. 843 (1899); People ex rel. Pacific Mail Steamship 
Co. v. Commissioners of Taxes and Assessments, 58 N.Y. 242 (1874); Johnson 
Oil Refining Co. v. State ex rel., 172 Okla. 552, 46 Pac.(2d) 546 (1935); Johnson 
v. Oregon City, 3 Or. 13 (1868); Great Southern Life Ins. Co. v. Austin, 112 
Tex. 1, 243 S.W. 778 (1922); Blood v. Sayre, 17 Vt. 609 (1843); First Trust Joint 
Stock Land Bank v. Dallas, (Tex. Civ. App.), 167 S.W.(2d) 783 (1947); Board 
of Supervisors v. Newport News, 106 Va. 764, 56 S.E. 801, 10 Ann. Cas. 354 
(1907). 

It is said that taxation at the domicile of the owner is “still the basic principle 
upon which the taxation of personal property rests.” Great Southern Life In- 
surance Co. v. Austin, 112 Tex. 1, 243 S.W. 778 (1922). 

“Bemis v. Boston, 96 Mass. (14 All.) 366 (1867) (Massachusetts taxed one 
of its citizens upon his interest in a Missouri partnership) ; Wheaton v. Mickel, 63 
N.J.L. 525, 42 Atl. 843 (1899) (ship taxed at domicile of owner). 

® Tappan v. Merchants’ National Bank, 86 U.S. (19 Wall.) 490, 22 Led. 189 
(1873) ; State Railroad Tax Cases, 92 U.S. 575, 23 L.ed. 663 (1875) ; Sangamon & 
Morgan Railroad Co. v. Morgan County, 14 Ill. 163, 56 Am.Dec. 497 (1852). 

™St. Louis v. Ferry Co., 78 U.S. (11 Wall.) 423. 20 L.ed. 192 (1870) ; Macklen- 
burg County v. Sterchi Bros. Stores, 210 N.Car. 79, 185 S.E. 454 (1936); Great 
Southern Life Ins. Co. v. Austin, 112 Tex. 1, 243 S.W. 778 (1922). 

™ Nashua Savings Bank v. Nashua, 46 N.H. 389 (1868). 

“Coe v. Errol, 116 U.S. 517, 6 S.Ct. 475, 29 L.ed. 715 (1886); Reinhart v. 
M’Donald, 76 Fed. 403 (1896); Shaw v. Hartford, 56 Conn. 351, 15 Atl. 742, 
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statutes which provided for taxation were so drawn as to avoid double 
taxation.®* As a result, it was said that the domicile could impose a 
tax which included the value of the tangible movable property in 
another state if there was no statute in force which prescribed a 
different result.5¢ 

Even before the Supreme Court of the United States had held 
that the due process provision of the Fourteenth Amendment pre- 
vented the states of the Union from using their common law powers 
of taxing tangible movable property which was situated in other 
states, the courts of the different states manifested a drift away 
from the common law theory. It was said that mobilia personam 
sequuntur applied to intangible personal property, but not to tangi- 
ble personal property.** It was said that the theory that taxation 
was based upon protection prevented the state of the domicile of the 
owner from taxing tangible movable property which was located 
permanently in another state ;°* but that the state of the domicil 
could tax if the personal property in the other state were not taxed 
there lawfully. 5° 





(1887); Bush v. State ex rel, 140 Fla. 277, 191 So. 515 (1939); Hudson v. 
Miller, 10 Kan.App. 532, 63 Pac. 21 (1900); Myers v. Baltimore County, 83 Md. 
384, 35 Atl. 144, 55 Am.St.Rep. 349, 34 L.R.A. 309 (1896); Leonard v. New 
Bedford, 82 Mass. (16 Gray) 292 (1860); McCormick v. Fitch, 14 Minn. 252, 14 
Gilfillan 185 (1869); State v. William Deering & Co., 56 Minn. 24, 57 N.W. 313 
(1893) ; Winkley v. Newton, 67 N.H. 80, 36 Atl. 610, 36 L.R.A. 756 (1891); State 
v. Branin, 23 N.J.L. 484 (1852); Prairie Cattle Co. v. Williamson, 5 Okla. 488, 
49 Pac. 937 (1897) ; Russell v. Greene, 10 Okla. 340, 62 Pac. 817 (1900) ; Spaulding 
Manufacturing Co. v. Kendall, 19 Okla. 345, 91 Pac. 1031 (1907); Nathan v. 
Spokane County, 35 Wash. 26, 76 Pac. 521, 102 Am.St.Rep. 888, 65 L.R.A. 336 
(1904) ; Spaulding v. Adams County, 79 Wash. 193, 140 Pac. 367 (1914). 

= Commonwealth v. Hays, 47 Ky. (8 B. Mon.) 1 (1847) (statute of domicil 
does not apply to chattels which are kept in another state and which are taxed 
there); State v. Branin, 23 N.J.L. 484 (1852) (statute which imposed tax at 
domicile so worded as to apply only to chattels in state). 

* County of Walton v. County of Morgan, 120 Ga. 548, 48 S.E. 243 (1904); 
Missouri v. Severance, 55 Mo. 378 (1874). 

* Commonwealth v. American Dredging Co., 122 Pac. 386, 15 Atl. 443, 9 
Am.St.Rep. 117, 1 L.R.A. 237 (1888). 

The maxim has justly been said to be a fiction. People v. Commissioners 
of Taxes, 23 N.Y. 224 (1861). 

The maxim has been said not to apply to taxation. Union Refrigerator 
Transit Co. v. Lynch, 18 Utah 378, 55 Pac. 639, 48 L.R.A. 790 (1898). 

The fact that a taxpayer pays taxes on certain personal property does not 
tend to show that he is domiciled where he pays such tax. Shreveport Long Leaf 
Lumber Co. v. Wilson, 38 Fed.Supp. 629 (1941). 

*® Commonwealth v. American Dredging Co., 122 Pa. 386, 15 Atl. 443, 9 Am. 
St.Rep. 117, 1 L.R.A. 237 (1888) (obiter, as property was not located, perman- 
ently, in another state). 

"Norfolk & Western Railway Co. v. Board of Public Works, 97 Va. 23, 32 
S.E. 779 (1899). 
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With the law of the different states of the Union in this situa- 
tion, the Supreme Court of the United States began that process of 
intervention which it has pursued ever since. 

It began with the problem of the taxation of vessels which sail 
the high seas, at least those which carry freight and passengers for 
hire. This is, in some respects, different from the problem of the 
taxation of rolling stock of railways and the like. If the rolling 
stock of a railway is not within the state by which such railway 
is incorporated, it is, as a rule, in some other state of the Union. 
Occasionally it may be taken into another nation. In any event, 
it is within the territorial limits of some state or nation and is re- 
ceiving some sort of protection therefrom. Vessels which sail the 
high seas are very likely to be outside of the territorial jurisdiction 
of the United States, or any state thereof, or any other nation, dur- 
ing a great portion of the time. The protection which a vessel on the 
high seas receives is, for practical purposes, received from the gov- 
ernment of the United States. For this reason, if the number of 
days of each year during which a seagoing vessel receives protection 
from one or more of the states of the Union were added together, the 
sum would probably amount, on the average, to a rather small pro- 
portion of the entire year. Furthermore, the states which have at- 
tempted to tax seagoing vessels have, as a rule, attempted to im- 
pose a property tax of the original type; that is, a tax of a certain 
percent upon the value of the property which a taxpayer has within 
the state upon a certain specified day. A tax of this sort, if valid, 
might, from a practical standpoint, interfere greatly with commerce. 
The taxable units are often of great value, and come within the lim- 
its of the state at occasional intervals. If the vessel is quite close 
to the harbor of the state on the day before the tax return day, 
the fact that a large personal property tax will be imposed if the 
vessel is there on the tax return day will tend to cause the captain 
of the vessel to delay his entrance into the harbor until the day after 
the tax return day. On the other hand, if the vessel is loading in 
the harbor and its cargo is partially loaded on the day before the 
tax return day, it will often be a strong inducement for the captain 
to go to sea with an incomplete cargo rather than to stay over a day 
longer and incur a large property tax. 

On the other hand, states, at least for many years, have not at- 
tempted to impose the ordinary type of a property tax upon the 
rolling stock of foreign railroad companies; but they have, instead, 
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attempted to ascertain the average value of the rolling stock within 
such state, and to base the amount of the tax upon such average 
value. The taxable units are, as a rule, of much less value than 
vessels ; and come within the limits of the state frequently and with 
comparative regularity. Whether or not considerations of this sort 
affect the jurisdiction of a state to impose a tax, an ad valorem prop- 
erty tax upon seagoing vessels is likely to interfere with commerce 
much more than a tax upon the average number of freight cars, en- 
gines, and the like, which belong to a foreign railway and which 
are within the state during the year; and, whatever the reason, the 
results are different in the two classes of cases. 

The question as to oceangoing vessels was presented in a con- 
crete form some ninety years ago. The Pacific Mail Steamship 
Company was incorporated in New York. It owned a number of 
steamships. Those which were involved in this litigation seem to 
have run from Panama to San Francisco and from San Francisco to 
Oregon. Each vessel spent about a day at the dock at San Francisco 
in unloading passengers, freight and mail. It then went to Benicia 
where it stayed some ten or twelve days for overhauling and re- 
pairing. California attempted to tax each of the steamships upon 
the same valuation as would have been imposed if the steamship 
had remained at the harbor during the entire year. This would seem 
to be an exorbitant assessment. On the other hand, if the steam- 
ship company owned several steamships, and each of them, on each 
voyage, stopped twelve days in Benicia for overhauling, the steamship 
company would have, on the average, at least one steamship at Benicia 
all the time. The Supreme Court of the United States took the po- 
sition that the amount of time which was spent in California could 
not affect the question of the situs of the property or the right to tax 
a vessel; but that the vessel did not abide in any state permanently 
and that it did not become a part of the personal property within any 
state except that in which its owner was domiciled. It was held, ac- 
cordingly, that California had no jurisdiction to tax such vessel.® 

This decision was rendered before the Fourteenth Amendment 
to the constitution of the United States took effect. The statute 








” Hays v. Pacific Mail Steamship Co., 58 U.S. (17 How.) 596, 15 Led. 254 


(1854). 
See Minturn v. Hays, 2 Cal. 590, 56 Am.Dec. 366 (1852), in which Cali- 
fornia had taxed a foreign owned steamboat which operated on a river within the 
boundaries of California. 
California continued taxing foreign owned oceangoing steamships, for some 
years, at least. People ex rel. Pacific Mail Steamship Co. v. Board of Super- 
visors, 50 Cal. 283 (1875) (decided on question of procedure). 
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involved was the statute of California for the taxation of property 
generally. The case began in the District Court of the United States. 
No constitutional question was discussed. The case was decided 
upon what the Supreme Court of the United States assumed to be 
the law of California as to common law jurisdiction to tax tangible 
movable property, and as to the scope and effect of the California 
taxation statute. 

As a corollary, it was assumed that the state of New York in 
which the owners were domiciled had power to tax such vessels even 
though such vessels were never within New York waters. This prin- 
ciple has been applied to oceangoing vessels ever since. The state 
in which the owner is domiciled may tax them.*! The state or states 
in which they stop during the voyage for longer or shorter periods 
of time and which afford to them a greater or less amount of pro- 
tection, cannot tax them.®? 

A whaling vessel is not an ordinary carrier of freight; and so it 
has been held that the state in which such whaling vessel is kept 








“Southern Pacific Co. v. Kentucky, 222 U.S. 63, 32 S.Ct. 13, 56 L.ed. 96 
(1911) (vessels were ocean steamships and were never in the territorial limits of 
Kentucky, under whose laws the steamship company was incorporated); United 
States v. Bennett, 232 U.S. 299, 34 S.Ct. 433, 58 L.ed. 612 (1913) vessel always 
in foreign country; held that United States could tax it); Olson v. San Francisco, 
148 Cal. 80, 82 Pac. 850, 113 AmSt.Rep. 191, 2 L.R.A. (N.S.) 197, 7 Ann.Cas. 
443 (1905); California Shipping Co. v. San Francisco, 150 Cal. 145, 88 Pac. 704 
(1907) (many vessels not in California waters at all) ; Peabody v. County Com- 
missioners, 76 Mass.(10 Gray) 97 (1857) (real question as to whether ship to be 
taxed at domicile of owner or at his place of business); State ex rel. v. Second 
Judicial District Court, 56 Nev. 38, 43 Pac. (2d) 173 (1935) (oceangoing steam- 
ships taxed in Nevada, under whose laws the steamship company was in- 
corporated) ; Wheaton v. Mickel, 63 N.J.L. 525, 42 Atl. 843 (1899); People ex 
rel. Pacific Mail Steamship Co. v. Commissioners of Taxes and Assessments, 58 
N.Y. 242 (1874) (steamships always kept in Pacific); People ex rel. Pacific Mail 
Steamship Co. v. Commissioners of Taxes and Assessments, 64 N.Y. 541 (1876) 
(explained on theory that location of vessels in other states was not “permanent, 
positive and unequivocal”) ; Norfolk & Western Railway Co. v. Board of Public 
Works, 97 Va. 23, 32 S.E. 779 (1899) (vessels not taxed elsewhere) ; Pacific Cold 
Storage Co. v. Pierce County, 85 Wash, 626, 149 Pac. 34 (1915). 

See Halifax v. Kenney, 3 Can. S.C. 497 (1879), for a statute which was con- 
strued not to provide for taxing a ship at the domicile of the owner if it was 
never there. 

" Hays v. Pacific Mail Steamship Co. 55 U.S. (17 How.) 596, 15 L.ed. 254 
(1854) ; Southern Pacific Co. v. Kentucky, 222 U.S. 63, 32 S.Ct. 13, 56 L.ed. 96 
(1911); Sayles v. Los Angeles County, 59 Cal. App.(2d) 295, 138 Pac.(2d) 768 
(1943) (seagoing tug; used in California for over two years to tow barge to 
kelp beds and back; in harbor two-fifths of the time; much of the other three- 
fifths in California; owner domiciled in Alaska; held that California could not 
tax); Atlantic Maritime Co. v. Gloucester, 228 Mass. 519, 117 N.E. 924 (1917) 
(owner a Maine corporation; fishing vessels; took fish to Gloucester, Massachu- 
setts, to be cured; vessels repaired and fitted out there; held that Massachusetts 
cannot tax). 

See, contra: Texas Co. v. Elizabeth City, 210 N.Car. 454, 187 S.E. 551 
(1936), where vessel held to be taxable where it was kept when not making trips. 
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curing seven months of each year and which it makes its headquarters 
may tax it, although it is owned by a corporation created in another 
state far from the ocean. 

If an oceangoing vessel is engaged in the coastal trade it seems 
to be controlled by the principles which apply to vessels which cross 
the ocean. The state in which such vessels stay for a greater or less 
period of time cannot tax them®* even if they never touch at any 
port within the state in which their owner is domiciled.© 

The same principle has applied to boats which navigate the Great 
Lakes. The state in which such boats stay for a greater or less pe- 
riod of time cannot impose a property tax.®* The state in which 
the owner is domiciled is the state which has power to impose such 
tax.* 

In the case of a steamboat which runs upon a river which lies 
within the boundaries of more than one state, the courts have ap- 
plied the principles which govern oceangoing vessels; and have held 
that such vessels cannot be taxed by the state in which their owner 
is not domiciled®* even if they spend a considerable portion of their 
time within the boundaries of such state.®® There is some authority, 
however, for taxing such a vessel at the port which it regularly 
makes its headquarters,” especially if used for excursions rather 
than for regular commerce.” 





* United States Whaling Co. v. King County, 96 Wash. 434, 165 Pac. 70 
(1917) (owned by a North Dakota corporation). 

See also, North Pacific Sea Products Co. v. King County, 96 Wash. 699, 165 
Pac. 656 (1917). 

“Morgan v. Parham, 83 U.S. (16 Wall.) 471, 21 L.ed. 303 (1873). 

“ Morgan v. Parham, 83 U.S. (16 Wall.) 471, 21 L.ed. 303 (1873). 

“Yost v. Lake Erie Transportation Co., 112 Fed. 746 (1901) (said that 
steamship “. . . has not become so blended with the business and property of Ohio 
...” that it can be taxed in Ohio if owned in Michigan) ; Roberts v. Township 
of Charlevoix, 60 Mich. 197, 26 N.W. 878 (1886) (owner domiciled in North 
Dakota) ; Graham v. Township of St. Joseph, 67 Mich. 652, 35 N.W. 808 (1888). 

* Pelton v. Transportation Co., 37 Ohio St. 450 (1882) (real dispute as to 
proper taxing district in home state). 

See, contra: People v. Knight, 75 App. Div. 164, 77 N.Y.Supp. 398 (1902), 
where steamship was owned in New York, but less than two percent of its 
tetal mileage was made in New York. 

™ Ayer & Lord Co. v. Kentucky, 202 U.S. 409, 26 S.Ct 679, 50 L.ed. 1082 
(1906); Commonwealth v. Lee Line Co., 159 Ky. 476, 167 S.W. 409 (1914); 
Callender Navigation Co. v. Pomeroy, 61 Or. 343, 122 Pac. 758 (1912). 

* Callender Navigation Co. v. Pomeroy, 61 Or. 343, 122 Pac. 758 (1912) 
(chief port in Oregon). 

™ Battle v. Mobile, 9 Ala. 234 (1846) ; Shannon v. Streckfus Steamers, 279 Ky. 
€49, 131 S.W.(2d) 833 (1939); Warren County v. Mississippi River Ferry Co., 
170 Miss. 183, 154 So. 349 (1934); Martin v. Burleigh County, 38 N.D. 373, 165 
N.W. 520 (1917) (steamboats never in state of owner’s domicile). 

" Streckfus Steamers v. Fox, 14 Fed. Supp. 312 (1936) (possibly the steam- 
boats were never outside of West Virginia; license taxes, occupation taxes, and 
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If a steamboat runs upon a river which is entirely within the 
territorial limits of one state, the courts have differed upon the 
question of the power of that state to impose a tax.”? 

A ferryboat which goes back and forth between two states may 
be taxed by the state in which its owner is domiciled,” and not by 
the other state at which it stops regularly.”4 

If the state of the domicile of the owner is to be taken as the 
state which can tax the steamboat, a problem of some difficulty is 
presented when the boat in question belongs to two or more owners 
who are domiciled in two or more states. This problem has been 
answered by holding that the fractional interest which belongs to 
each owner may be taxed by the state in which he is domiciled, if 
the statute there in force so provides.” 

A number of seagoing vessels cannot be used to advantage un- 
less they are located, for considerable periods of time at least, in 
some harbor, port and the like. The rules which are applicable to 
vessels which travel from port to port transporting passengers and 
freight do not apply to those of this sort. Tug boats, barges and the 





sales taxes were involved); Shannon v. Streckfus Steamers, 279 Ky. 649, 131 
S.W.(2d) 833 (1939); Warren County v. Mississippi River Ferry Co., 170 Miss. 
183, 154 So. 349 (1934) (excursion boat and ferry boat). 

"That the state in which steamboat is operated cannot tax: Johnson v. 
Debary-Baya Merchants Sine, 37 Fla. 499, 19 So. 640 (1896). 

That the state in which the steamboat is operated can tax: Minturn vy. 
Hays, 2 Cal. 590, 56 Am. Dec. 366 (1852). 

That the state in which the steamboat is operated can tax, the dispute being 
as to the taxing district: Tennessee Coal & Iron Co. v. State, 239 Ala. 19, 192 
So. 143 (1939, 1940) ; Pure Oil Co. v. State, 241 . 139, 1 So.(2d) 648 (1941). 

™St. Louis v. Ferry Co., 78 U.S. (11 Wall.) 423, 20 L.ed. 192 (1870); State 
v. Haight, 30 N.J.L. 428 (1863). 

“St. Louis v. Ferry Co., 78 U.S. (11 Wall.) 423, 20 L.ed. 192 (1870); State 
v. Haight, 30 N.J.L. 428 (1863). (statute provided for taxing property ‘statute’ 
in New Jersey; held not to include such ferry boat). 

See, St. Louis v. Wiggins Ferry Co.. 40 Mo. 580 (1867), where it was held 
that Missouri could tax a ferry boat which ran from St. Louis, where its chief 
office was, to Illinois, where the ferry company was incorporated. This was re- 
versed, 78 U.S. (11 Wall.) 423, 20 L.ed. 192 (1871). 

"Irvin v. New Orleans, St. Louis and Chicago Railroad Co., 94 Ill. 105 (1879). 

See, Olson v. San Francisco, 148 Cal. 80, 82 Pac. 850, 113 Am. St. Rep. 191, 
2 L.R.A.(N.S.) 197, 7 Ann.Cas. 443 (1905), where it was held that California 
could tax the vessel on the theory that the home port was there. Of the twenty 
owners, some were domiciled in California and some were domiciled in Washing- 
ton. The managing owner was demiciled in California. 

, San Francisco v. Talbot, 63 Cal. 485 (1883) (A and B, domiciled in 
California, owned nine-tenths of the vessel; C, the managing owner, domiciled in 
Washington, owned one-tenth; held that the California statute did not authorize 
the taxation of the interests of A and B.) 

If the local statute provides for taxing property “within” the taxing district, 
it has been held that the interest of a resident part-owner cannot be taxed 
there if such place is not the home port: Wilkey v. Pekin, 19 Ill. 160 (1857); 
New Albany v. Meekin, 31 Ind. 481, 56 Am. Dec. 522 (1852). 
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like™® and dredges’? may be taxed at the place at which they are 
kept regularly and at which they do the work for which they are 
designed. 

A pleasure yacht, as the name implies, is not intended for com- 
mercial use and is often kept at some port in which the owner is not 
domiciled. It has been held that such a vessel may be taxed by the 
state in which it is kept regularly.7® 

Vessels may be kept within the limits of a state in which their 
owners are not domiciled, to be sold for such use as the purchaser 
may see fit, but not to be used for the purposes of commerce by 
the person who then has charge of them. It is held that such vessels 
may be taxed by the state in which they are kept regularly.” If 
a vessel has been wrecked, sunk and the like and cannot be used for 
any sort of navigation without more or less extensive repairs, the 
state in which such wrecked vessel is situated may tax it although 
the owner is domiciled in another state.*° 


VI 


When the problem of taxing railroad engines, cars, etc., which 
were owned by a foreign railroad or car company and which were 
operated in the state which sought to impose the tax, arose, the 
Supreme Court of the United States made a federal question out of 
it. Pennsylvania sought to tax foreign-owned railrood cars on the 
basis of the proportion of total mileage to mileage within the tax- 








Old Dominion Steamship Co. v. Virginia, 198 U.S. 299, 25 S.Ct. 686, 49 
Led. 1059, 3 Ann.Cas. 1100 (1905); Southern Pacific Co. v. Kentucky, 222 US. 
63, 32 S.Ct. 13, 56 L.ed. 96 (1911); Northwestern Lumber Co. v. Chehalis 
County, 25 Wash. 85, 64 Pac. 909, 87 Am.St.Rep. 747, 54 L.R.A. 212 (1901); 
North American Dredging Co. v. Taylor, 56 Wash. 565, 106 Pac. 162 (1910) (even 
if taken to Honolulu for a relatively short time). 

™ Gromer v. Standard Dredging Co., 224 U.S. 362, 32 S.Ct. 499, 56 L.ed. 801 
(1912); McRae v. Bowers Dredging Co., 90 Fed. 360 (1898); National Dredging 
Co. v. State, 99 Ala. 462, 12 So. 720 (1893); Arundel Corporation v. Sproul, 136 
Fla. 167, 186 So. 679 (1939); North American Dredging Co. v. State, (Tex.Civ. 
App.), 201 S.W. 1067 (1918). 

See, however, Commonwealth v. American Dredging Co., 122 Pa. 386. 15 Atl. 
443, 9 Am.St.Rep. 117, 1 L.R.A. 237 (1888), where it was held that the state 
of the domicile of the owner could tax the dredges if they were not, in fact, 
taxed elsewhere. 

™ Bush v. State ex rel., 140 Fla. 277, 191 So. 515 (1939) (even if taxed at 
domicile of owner; yacht kept in Florida for seven years); Tobey v. Kip, 214 
Mass. 477, 101 N.E. 998 (1913). 

™ Durham Navigation Co. v. Bayonne, 10 N.J. Misc. 1152, 162 Atl. 656 (1932). 

See also, Tennant v. State Board of Taxes and Assessments, 95 N.J.L. 465, 113 
Atl. 254 (1921). involving intrastate problem as to what taxing district may im- 
pose tax). 

“Thompson v. Day, 143 La. 1086, 79 So. 870, 8 A.L.R. 660 (1918). 
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ing state. The Supreme Court of Pennsylvania held that such tax 
was valid.*! The case was taken to the Supreme Court of the United 
States, on the ground that such tax was an unreasonable interfer- 
ence with interstate commerce. That court affirmed the Supreme 
Court of Pennsylvania, on the theory that property is not exempt 
from taxation by reason of the fact that it is used in interstate com- 
merce ; and that, in the specific case, mileage was a fair basis of ap- 
portionment.** This view has been held consistently ever since, 
although it has not always been thought that mileage was a fair basis 
of apportionment. If a fair basis of apportionment were used, a 
state in which foreign-owned railroad engines, cars, etc., are oper- 
ated, may include them in determining the value of such tax.** 





" Pullman’s Palace Car Co. v. Commonwealth, 107 Pa. 156 (1884). 

“ Pullman’s Palace-Car Co. v. Pennsylvania, 141 U.S. 18, 11 S.Ct. 876, 35 L.ed. 
613 (1891). 

* Railroad Co. v. Penniston, 85 U.S. (18 Wall.) 5, 21 L.ed. 787 (1873); Marye 
v. Baltimore & Ohio Railroad Co., 127 U.S. 117, 8 S.Ct. 1037, 32 L.ed. 94 (1888) ; 
Pittsburgh, Cincinnati, Chicago & St. Louis Railway Co. v. Backus, 154 U.S. 421, 
14 S.Ct. 1114, 38 L.ed. 1031 (1894); American Refrigerator Transit Co. v. Hall, 
174 U.S. 70, 19 S.Ct. 599, 43 L.ed. 899 (1899); Union Refrigerator Transit Co. 
v. Lynch, 177 U.S. 149, 20 S.Ct. 631, 44 L.ed. 708 (1900); Pullman Co. v. Knott, 
235 U.S. 23, 35 S.Ct. 2, 59 L.ed. 105 (1914) (dispute as to gross receipts tax); 
St. Louis Southwestern Railway Co. v. Arkansas, 235 U.S. 350, 35 S.Ct. 99, 59 
L.ed. 265 (1914); Illinois Central Railroad Co. v. Greene, 244 U.S. 555, 37 S.Ct. 
697, 61 L.ed. 1309 (1917), (jurisdiction assumed to exist; dispute as to capital- 
izing income to get valuation) ; Cudahy Packing Co. v. Minnesota, 246 U.S. 450, 
38 S.Ct. 373, 62 L.ed. 827 (1918) (fixed percentage of earnings as substitute for 
property tax); Union Tank Line v. Wright, 249 U.S. 275, 39 S.Ct. 276, 63 L.ed. 
602 (1919); Wallace v. Hines, 253 U.S. 66, 40 S.Ct. 435, 64 L.ed. 782 (1920); 
St. Louis & East St. Louis Electric Railway Co. v. Missouri ex rel. Hagerman, 256 
U.S. 314, 41 S.Ct. 488, 65 L.ed. 946 (1921); Southern Railway Co. v. Watts, 260 
U.S. 519, 43 S.Ct. 192, 67 L.ed. 375 (1923); General American Tank Car Corpor- 
ation v. Day, 270 U.S. 367, 46 S.Ct. 234, 7C L.ed. 635 (1926); Johnson Oil 
Refining Co. v. Oklahoma, 290 U.S. 158, 54 S.Ct. 152, 78 L. ed. 238 (1933); 
Illinois Central Railroad Co. v. Minnesota, 309 U.S. 157, 60 S.Ct. 419, 84 L.ed. 
670 (1940); Reinhart v. M’Donald, 76 Fed. 403 (1896); Tamble v. Pullman Co., 
207 Fed. 30 (1913) (statute did not authorize such tax); Union Tank Car Co. 
v. McKnight, 84 Fed.(2d) 421 (1936); Carlisle v. Pullman Palace Car Co., 8 
Colo. 320 (1885); Denver & Rio Grande Railway Co. v. Church, 17 Colo. 1, 
28 Pac. 468 (1891); Burton Stock-Car Co. v. Traeger, 187 Ill. 9, 58 N.E. 
418 (1900); People v. Wilson Car Lines, 369 Ill. 294, 16 N.E.(2d) 752 (1938) 
(car company owned and leased cars; did not operate a railroad); Baltimore & 
Ohio Southwestern Railroad Co. v. Commonwealth, 177 Ky. 566, 198 S.W. 
35 (1917); White Oil Corporation v. Flanagan, 153 La. 837, 96 So. 675 (1923); 
Union Tank Car Co. v. Day, 156 La. 1071, 101 So. 581 (1924) ; Germania Refining 
Co. v. Auditor General, 184 Mich. 618, 151 N.W. 605 (1915), affirmed, 245 U‘S. 
632, 38 S.Ct. 63, 62 L.ed. 521 (1917) (said to be “no longer an open question’’) ; 
State ex rel. v. Union Tank Car Co., 151 Miss. 797, 119 So. 310 (1828) (statute 
fixing situs in state necessary) ; Commonwealth v. Delaware, Lackawanna & West- 
ern Railroad Co., 145 Pa. 96, 22 Atl. 157 (1891); Union Refrigerator Transit Co. 
v. Lynch, 18 Utah 378, 55 Pac. 639, 48 L.R.A. 790 (1898). 

See, State ex rel. v. American Refrigerator Transit Co., 151 Ark. 581, 237 S.W. 
78 (1922), where it is held that a privilege tax cannot be imposed; but it is 
said, in obiter, that a property tax could have been imposed. 
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In a number of cases, it may be added, the authority of the 
state to include such property in imposing a tax is settled or as- 
sumed ; and the real dispute has been as to the proper method of ap- 
portionment so as to give the average amount of engines, cars, and 
so forth which were kept regularly within the state which is seek- 
ing to impose a tax. Similar principles have been applied to the 
taxation of motor trucks.*4 


VII 


Does the general theory of jurisdiction to tax tangible movables 
apply also to a tax imposed by the state of the domicle of the 
owner upon property which the owner keeps, with some degree 
oi regularity, in some other state? Here, again, in a group of cases, 
the Supreme Court of the United States intervened and made a fed- 
eral question out of the problem. 

In the first case, Pennsylvania levied a tax upon the capital stock 
of Pennsylvania corporations. The amount of the tax, however, 
depended upon the value of the property of these corporations. The 
Delaware, Lackawanna and Western Railroad Company had almost 
$2,000,000 worth of coal which had been mined in Pennsylvania but 
which had been taken to other states to sell, before the time for ap- 


praising the value of the Pennsylvania corporation. The Supreme 
Court of Pennsylvania held that such coal could be included.*5 This 
was reversed by the Supreme Court of the United States on the 
theory that the coal was beyond the jurisdiction of Pennsylvania ; and 
that to collect such tax would be a taking of property without due 
process of law.8® Chief Justice Fuller alone dissented. 





In some of these cases the jurisdiction to tax was recognized, but the tax in 
dispute was held to be invalid; sometimes because the statute did not provide for 
such a tax, and sometimes because the method of apportionment was held to be 
unfair in the particular case. See Kentucky v. Union Pacific Railroad Co., 214 Ky. 
339, 283 S.W. 119, 49 A.L.R. 1091 (1926); Union Tank Line Co. v. Day, 143 
La. 771, 79 So. 334 (1918); Travis v. Dickey, 96 Okla. 256, 222 Pac. 527 (1924); 
State ex rel. v. North American Car Co., 174 Okla. 110, 50 Pac.(2d) 188 (1935). 

That such tax cannot be imposed, see, Indiana v. Pullman Palace Car Co., 16 
Fed. 193, 11 Biss. 561 (1883); Central Railroad of New Jersey v. State Board of 
Assessors, 49 N.J.L. 1, 7 Atl. 306 (1880); and Bain v. Richmond & Danvill 
Railroad Co., 105 N.Car. 363, 11 S.E. 311 (1890). 

Railroad cars, etc., cannot be taxed on a basis of amount of freight and 
number of passengers carried. Erie Railway Co. v. State, 31 N.J.L. 531 (1864). 

“Lewis & Holmes Motor Freight Corporation v. Atlanta, 195 Fla. 810, 25 
S.E.(2d) 699 (1943) (city cannot tax on apportionment basis in absence of 
statute). 

“Commonwealth v. Delaware, Lackawanna & Western Railroad Co., 206 Pa. 
645, 56 Atl. 69 (1903). 

™ Delaware, Lackawanna & Western Railroad Co. v. Pennsylvania, 198 US. 
341, 25 S.Ct. 669, 49 L.ed. 1077 (1905). 
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Apparently this opinion caused relatively little commotion among 
those learned in the law. It was soon followed by the second case 
which was looked upon as revolutionary in its character. Years be- 
fore, as has already been said, it had been held that a state might 
tax railroad cars which were brought into that state and taken out 
again if a fair basis of determining the value for taxation of such 
cars was taken.8* Three judges dissented. They suggested that the 
state in which the corporation was incorporated and in which it did 
its principal business, might tax the corporation upon all of its 
property, not making any deduction for the property which was 
taxed in other states, even upon a fair apportionment. 

In a case that came up to the United States Supreme Court im- 
mediately after the case of the Delaware, Lackawanna and Western 
Railroad Company,** the state in which the corporation was incor- 
porated did this very thing. A Kentucky corporation owned and 
leased to various shippers some two thousand refrigerator cars. On 
the average something between twenty-eight cars and sixty-seven 
cars a year were in Kentucky during a time which was covered by the 
dispute. Kentucky attempted to impose a tax upon the entire two 
thousand cars; and the Supreme Court of Kentucky held that such 
tax could be imposed.*® The fears of the dissenting minority in the 
Pullman Palace Car case seemed to be justified. These fears were 
put to rest promptly by the decision of the United States Supreme 
Court which reversed the Supreme Court of Kentucky on the the- 
ory that the property in question was beyond the jurisdiction of 
Kentucky, since the property did not receive protection from Ken- 
tucky, and that, if such tax were collected, it would be taking prop- 
erty without due process of law.® The opinion of the majority of 
the court does not explain how the due process clause can deprive 
the different states of the Union of jurisdiction to tax which they 
had exercised from the foundation of the Union; and which com- 
mon law jurisdictions generally had exercised for centuries before. 
The majority assumes, that if the property can be taxed in another 
state in compliance with the law, the domicile cannot include it in 
imposing a tax upon the owner. Mr. Justice Holmes said that the 






























* Pullman’s Palace Car Co. v. Pennsylvania, 141 U.S. 18, 11 S.Ct. 876, 35 
Led. 613 (1891). 

™“ Delaware, Lackawanna & Western Railroad Co. v. Pennsylvania, 198 U.S. 
341, 25 S.Ct. 669, 49 L.ed. 1077 (1905). 

* Commonwealth v. Union Refrigerator Transit Co., 118 Ky. 131, 80 S.W. 
490, 81 S.W. 268 (1904). 

"Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 26 S.Ct. 36, 
50 L.ed. 150 (1905). 
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result was “probably a desirable one, but” that he could “hardly 
understand how it (could) be deduced from the Fourteenth Amend- 
ment”; and that the Chief Justice felt the same difficulty. 

While this decision came as a shock to those who were familiar 
with the common law theory of taxation, it was obeyed by the 
state courts, and, for many years, seemed to have been followed by 
the United States Supreme Court, and by the courts of the different 
states.®! 

A year later a decision was rendered in the third case which 
was generally thought to be based upon the specific facts as they 
appeared in the record; and not to affect the doctrine laid down in 
Union Transit Refrigerator Company v. Kentucky.®2 Many of the 
cars of the New York Central Railroad were used outside of New 
York. New York attempted to tax the company on a basis which in- 
cluded all of the rolling stock of the railroad. This was called a fran- 
chise tax ; but it was measured, in part, by the property of the rail- 
road. The New York courts finally held that the New York Cen- 
tral Railroad could be taxed upon the value of all of its rolling 
stock uness it were shown that some specified items thereof were 
used excusively outside of the state of New York, and did not enter 
New York during the tax year.** The record upon which the case 
came up apparently did not show what proportion of the rolling 
stock was used, on the average, outside of New York. The New 
York courts held, accordingly, that the value of all of the rolling 
stock of such railroad could be included in fixing the valuation of 
its property The Supreme Court of the United States affirmed the 
New York courts, apparently upon the theory that there was no 
evidence to show the average number of cars in the state and out- 
side of the state; but that a comparatively few cars were taken, as 
samples, and the court was asked to assume that all of the rolling 
stock of the New York Central Railroad Company was used, inside 





™ Tennessee Coal. Iron & Railroad Co. v. Board of Education, 80 Fed.(2d) 307 
(1935) ; People v. Illinois Central Railroad Co., 273 Ill. 220, 112 N.E. 700 (1916) ; 
Keith Railway Equipment Co. v. Board of Review, 283 Ill. 244, 119 N.E. 302 
(1918) (car company leased cars to carriers; did not own railroad). 

See, Johnson Oil Refining Co. v. Oklahoma, 290 U.S. 158, 54 S. Ct. 152, 78 
L.ed. 238 (1933), where state which was headquarters for cars, though not the 
main sales office, was not allowed to tax all of the cars; but only the propor- 
tionate amount in that state. 

See also, Harrison v. Georgia, Florida & Alabama Railroad Co., 174 Ga. 549, 
163 S.E. 200 (1932). 

199 °U.S. 194, 26 S.Ct. 36, 50 L.ed. 150 (1905). 

* People ex rel. v. Knight, 173 N.Y. 255, 65 N.E. 1102 (1902); People ex rel. 
v. Miller, 89 App. Div. 127, 84 N.Y.S. 1088 (1903), affirmed without opinion, 
177 N.Y. 584, 69 N.E. 1129 (1904) which was affirmed with opinion. See note 94. 
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of the state and outside of the state, in the same proportions as the 
cars which were thus selected by the railroad companies. This the 
Supreme Court refused to do. For this reason, apparently, the Su- 
preme Court of the United States affirmed the New York courts. 
There is nothing in the opinion to indicate that the Supreme Court 
of the United States approved the theory that if any item of rolling 
stock of the railroad had come into the state of New York at any 
time during the tax year, it could be taxed for the entire year ;* or 
that it thought that it was overruling Union Refrigerator Transit Co. 
v. Kentucky,” decided the year before. 


VIII 


Following these decisions of the Supreme Court of the United 
States it was very generally assumed for almost forty years that the 
general principles which determined the jurisdiction of a state of the 
Union to tax tangible movable property were at last settled definitely, 
though none too consistently; and that all which was left for the 
courts to do was to determine questions of the detailed application 
of these principles to specific combinations of fact. Although com- 
pletely at variance, to a large extent, with the fundamental principles 
of common law, a standard of jurisdiction to tax had been set up 
which was reasonably clear, and which was measured approximately 
by the extent of protection which each state gave to the property 
which it was sought to tax. The state courts acquiesced in the prin- 
ciples which were laid down by the Supreme Court of the United 
States, either because the state courts thought that these principles 
were fair and reasonable, or else because the state courts saw no 
way by which the application of these principles could be evaded 
In applying these principles, the state courts were fairly consistent ; 
as consistent as courts in general are likely to be when they under- 
take to apply new principles upon which they agree in general terms, 
to a number of different combinations of fact which test in detail 
the application of such principles. 

In applying these principles, the courts held regularly that tangi- 
ble movable property could be taxed at the domicil of the owner 
unless such property had acquired an actual location or situs for 





™New York Central Railroad v. Miller, 202 U.S. 584, 26 S.Ct. 714, 50 L.ed. 


1155 (1906). 
* 199 U.S. 194, 26 S.Ct. 36, 50 L.ed. 150 (1905). 
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taxation in some other state.°° The state in which the owner of 
tangible movable property was domiciled could include, for the pur- 
poses of taxation, property which was at that time in another state, 
if it was there temporarily, having no permanent location in such 
other state.°7 Some degree of permanency of location was said to 
be necessary in order to prevent the state in which the owner was 
domiciled from including such property when such state imposes 
taxes; or to authorize the state to which such property had been 
taken to include such property when it imposed a tax.°* Accordingly, 
if property is located permanently in a state other than that in which 
the owner is domiciled, the state in which he is domiciled cannot 
include such personal property in imposing a tax;* while, if the 
property is placed temporarily in another state, the state in which 
such property has been placed temporarily cannot include it in im- 





“Southern Pacific Co. v. Kentucky, 222 U.S. 63, 32 S.Ct. 13, 53 L.ed. 96 
(1911) ; Cream of Wheat Co. v. Grand Forks County, 253 U.S. 325, 40 S.Ct. 558, 
64 L.ed. 931 (1920) (obiter); People ex rel. v. Commissioners of Taxes and 
Assessments, 64 N.Y.'541 (1876); Travis v. Dickey, 96 Okla. 256, 222 Pac. 527 
(1924); Norfolk & Western Railway Co. v. Board of Public Works, 97 Va. 23, 
32 S.E. 779 (1899). 

* Brock & Co. v. Board of Supervisors, 8 Cal.(2d) 286, 65 Pac.(2d) 791, 110 
AL.R. 700 (1937); Sangamon & Morgan Railroad Co. v. County of Morgan, 14 
Ill. 163, 56 Am.Dec. 497 (1852) (obiter) ; Capital Construction Co. v. Des Moines, 
211 Ia. 1228, 235 N.W. 476 (1931); Commonwealth v. Pennsylvania Coal Co., 
197 Pa. 551, 47 Atl. 740 (1901). 

See, Robinson v. Longley, 18 Nev. 71, 1 Pac. 377 (1883) (holding that State 
in which circus is exhibiting cannot tax it). 

See, Texas Co. v. McCanless, 177 Tenn. 238, 148 S.W.(2d) 360 (1941) (diffi- 
culty in distinguishing between ‘permanent’ and ‘temporary’ held to justify a 
statute which exempts from taxation gasoline which is not in the state more 
than sixty days and which is kept in tanks marked “Export’’). 

“ Eoff v. Kennefick-Hammond Co., 86 Ark. 138, 96 S.W. 986 (1906); Fennell 
v. Pauley, 112 Ia. 94, 83 N.W. 799 (1900). 

® Delaware, Lackawanna & Western Railroad Co. v. Pennsylvania, 198 U.S. 
341, 25 S.Ct. 669, 49 L.ed. 1077 (1905); Selliger v. Kentucky, 213 U.S. 200, 29 
S.Ct. 449, 53 L.ed. 761 (1909); Great Atlantic & Pacific Tea Co. v. Grosjean, 301 
U.S. 412, 57 S.Ct. 772, 81 L.ed. 1193 (1937) (obiter); Sancho v. Humacao 
Shipping Corporation, 108 Fed.(2d) 157 (1939), certiorari denied, 310 U.S. 641, 
60 S.Ct. 1088, 84 L.ed. 1409 (1940); Greenwoods Co. v. New Hartford, 65 Coun. 
461, 32 Atl. 933 (1895); People v. Illinois Central Railroad Co., 273 Til. 220, 112 
N.E. 700 (1916) ; Keith Railway Equipment Co. v. Cook County, 283 Ill. 244, 119 
N.E. 302 (1918) ; St. Louis Southwestern Railway Co. v. Stratton, 353 Ill. 273, 187 
N.E. 498 (1933) (obiter); Morrell Refrigerator Car Co. v. Commonwealth, 128 
Ky. 447, 108 S.W. 926 (1908): Commonwealth v. West India Oil Refining Co., 
138 Ky. 828, 129 S.W. 301 (1910); Colbert v. Leake County, 60 Miss. 142 (1882); 
State v. Collector of Taxes, 24 N.J.L. 56 (1853); People v. Commissioners of 
Taxes & Assessments, 46 How. Pr. (N.Y.) 315 (1873); People v. Commissioners 
of Taxes & Assessments, 51 Hun. (N.Y.) 312, 3 N.Y.S. 885 (1889); People ex 
rel. v. Barker, 84 App.Div. 469, 83 N.Y.S. 33 (1903); People ex rel. v. O’Donnell, 
116 App.Div. 161, 101 N.Y.S. 610 (1906), affirmed, 188 N.Y. 551, 80 N.E. 1116 
(1907) ; Commonwealth v. American Grazing Co., 122 Pa. 386, 15 Atl. 443, 9 Am. 


St.Rep. 116, 1 L.R.A. 237 (1888). 
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posing a tax.’ If tangible movable property has acquired a per- 
manent location in a state other than that in which the owner is 
domiciled, the state in which such property has acquired such a 
location may include such property in imposing a tax.’ 

These principles, if applied consistently and uniformly, will pre- 
vent, on principles of jurisdiction, the taxation of any tangible mov- 
able property in two different states for the same taxing period; 
and, on the other hand, it will give to the state which affords protec- 
tion to the property, power and authority to include such property 
in imposing the tax. The practical difficulty in using the distinction 
between permanent and temporary location of the property in ques- 
tion as a means of determining jurisdiction to tax lies in the fact 
that each of them is a rather vague and elastic term. At what mo- 
ment of time does a temporary location turn into a permanent lo- 
cation? Unless this question can be answered with certainty, and 
unless the different states agree upon the same answer, it will be pos- 





Queen City Brewing Co. v. District of Columbia, 134 Fed.(2d) 44 (1943), 
certiorari denied, 319 U.S. 767, 63 S.Ct. 1330, 87 L.ed. 1716 (1943); Hill v. 
Caldwell, 134 Ky. 99, 119 S.W. 749 (1909); Semple v. Kentucky, 181 Ky. 675, 
205 S.W. 789 (1918). 

“A chattel temporarily within the limits (of a state) is not subject to the 
erdinary property tax.” Commonwealth v. Union Pacific Railroad Co., 214 Ky. 
339, 283 S.W. 119, 49 A.L.R. 1091 (1926). 

1" Carstairs v. Cochran, 193 U.S. 10, 24 S.Ct. 318, 48 L.ed. 596 (1903); 
‘Thompson v. Kentucky, 209 U.S. 340, 28 S.Ct. 533, 52 L.ed. 822 (1908); Selliger 
v. Kentucky, 213 U.S. 200, 29 S.Ct. 449, 53 L.ed. 761 (1909); Hannis Distilling 
Co. v. Baltimore, 216 U.S. 255, 30 S.Ct. 326, 54 L.ed. 482 (1909); Minnesota 
v. Blasius, 290 U.S. 1, 54 S.Ct. 34. 78 L.ed. 131 (1933); West Indies Oil Co. v. 
Domenech, 311 U.S. 20, 61 S.Ct. 90, 85 L.ed. 16, (1940); State Trust Co. v. 
Chehalis County, 79 Fed. 282 (1897); Occidental Construction Co. v. United 
States, 245 Fed. 817 (1917), writ of error dismissed, 249 U.S. 623, 39 S.Ct. 390, 63 
L.ed. 806 (1919); Hazen v. National Rifle Association, 101 Fed.(2d) 432, 69 App. 
D.c. 339 (1938) (New York corporation; sole office in Washington, D.C.; all of 
its personalty kept in Washington, D.C.; held that Washington, D.C., may in- 
ciude such property in imposing a tax) ; Sprague v. Lisbon, 30 Conn. 18 (1861) ; 
Shaw v. Hartford, 56 Conn. 351, 15 Atl. 742 (1887); Walton v. Westwood, 73 Iil 
135 (1875); Hart v. Toman, 373 Ill. 462, 26 N.E.(2d) 501 (1940); Rieman v. 
Shepard, 27 Ind. 288 (1866) ; Standard Oil Co. v. Combs, 96 Ind. 179, 49 Am.Rep. 
156 (1884); Commonwealth v. Gaines, 80 Ky. 489 (1882); Commonwealth v. 
Haggin, (Ky.) 99 S.W. 906, 30 Kentucky Law Reporter 123 (1907); Brown v. 
Houston, 114 U.S. 622, 5 S.Ct. 1091, 29 L.ed. 257 (1885); Myers v. Baltimore 
County, 83 Md. 385, 35 Atl. 144, 55 Am.St.Rep. 349, 34 L.R.A. 309 (1896) ; 
Leonard v. New Bedford, 82 Mass. (16 Gray) 292 (1860); Scollard v. Ameri- 
con Felt Co., 194 Mass.127, 80 N.E. 233 (1907), writ of error dismissed, 212 U.S. 
584, 29 S.Ct. 681, 53 L.ed. 661 (1908); Atlantic Lumber Co v. Commissioner of 
Corporations, 292 Mass. 51, 197 N.E. 525 (1935); State v. Taber Lumber Co., 
101 Minn. 186, 112 N.W. 214. 13 L.R.A.(N.S.) 800 (1907); Colbert v. Leake 
County, 60 Miss. 142 (1882); Winkley v. Newton, 67 N.H..80, 36 Atl. 610, 35 
L.R.A. 756 (1892); Carrier v. Gordon, 21 Ohio St. 605 (1871); Finley v. Phila- 
delphia, 32 Pa. 381 (1859); Barber v. Potter, 8 R.I. 15 (1864); Hardesty Bros. 
v. Fleming, 57 Tex. 395 (1882); Palmer v. Corwith, 3 Chand. (Wis.) 297, 3 
Pinney 267 (1851). 
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sible to reach widely different results in concrete cases under an 
outward semblance of uniformity in general principles. 

The problem is not made any easier if the word ‘situs’! is used 
as a substitute for ‘permanent location’. It is quite likely that one 
of the terms means what the other does; and just what that meaning 
is, is the practical difficulty. 

To see how the courts have applied these general principles to 
concrete combinations of fact, let us consider first the case in which 
one who is domiciled in a state (called hereafter for convenience 
State 1) has bought goods which have been located permanently in 
another state (called for convenience State 2). If such goods were 
left in State 2, State 2 may include them in imposing a tax.’ If 
the goods have not yet been brought into State 1, State 1 cannot in- 
clude them in levying a tax.’°* If the owner is domiciled in State 1 
and has kept tangible movable property in State 1 and then sends 
such property to State 2 in order to sell it, the power of State 1 to in- 
clude such property in imposing a tax seems to depend upon the inten- 
tion of the owner in sending such goods to State 2. If the owner in- 
tends to leave such goods in State 2 until they are sold, and not to 
bring them back to State 1, State 1 cannot include such goods when 
imposing a tax.’”* There is some authority, however, for holding 





For scope and meaning of ‘situs’, see, Tamble v. Pullman Co., 207 Fed. 
30 (1913); Boyd v. Selma, 96 Ala. 144, 11 So. 393, 16 L.R.A. 729 (1892); Rie- 
man v. Shepard, 27 Ind. 288 (1866); Commonwealth v. Hays, 47 Ky. (8 B. 
Mon.) 1 (1847); White Oil Corporation v. Flanagan, 153 La. 837, 96 So. 675 
(1923) ; State ex rel. v. Union Tank Car Co., 151 Miss. 797, 119 So. 310 (1928) ; 
People v. Commissioners of Taxes, 23 N.Y. 224 (1861); Prairie Cattle Co. v. 
Williamson, 5 Okla. 488, 49 Pac. 937 (1897); Johnson v. Oregon City, 2 Or. 327 
(1868) ; Hardesty Bros. v. Fleming, 57 Tex. 395 (1882); Waggoner v. Whaley, 
z1 Tex. Civ. App. 1, 50 S.W. 153 (1899). 

Dallas v Gulf, Colorado & Santa Fe Railway Co., (Tex.Civ.App.), 1 S.W.(2d) 
497 (1927, 1928). 

“|. personal property may have a twofold situs: one which is actual, 
tested by common law principles, and one which is purely legislative” but not 
the result “of mere caprice or arbitrary action.” Chicago & Northwestern Rail- 
way Co. v. State, 128 Wis. 553, 664, 108 N.W. 557 (1906). 

8 State Trust Co. v. Chehalis County, 79 Fed. 282 (1897) (cargo of wrecked 
vessel); Walton v. Westwood, 73 Ill. 125 (1875) (grain); Rieman v. Shepard, 
27 Ind. 288 (1866) (hogs) ; Standard Oil Co. v. Combs, 96 Ind. 179, 49 Am.Rep. 
156 (1884) (staves); State v. Taber Lumber Co., 101 Minn. 185, 112 N.W. 214, 
13 L.R.A.(N.S.) 800 (1907) (logs); Winkley v, Newton, 67 N.H. 80, 36 Atl. 610, 
35 L.R.A. 756 (1892) (ice); John Hancock Ice Co. v. Rose, 67 N.J.L. 86, 50 
Ati. 364 (1901) (ice) ; Carrier v. Gordon, 21 Ohio St. 605 (1871) (timber). 

See, Barber v. Potter, 8 R.I. 15 (1864), where statute provided for taxing 
property of inhabitants; held, that goods left in state by former resident who 
has changed his domicile, cannot be taxed. 

* Re Taxes Pacific Guano & Fertilizer Co., 32 Hawaii 431 (1932). 

%% Delaware, Lackawanna & Western Railroad Co. v. Pennsylvania, 198 US. 
341, 25 S.Ct. 669, 49 L.ed. 1077 (1905); Sancho v. Humacao Shipping Corpora- 
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that goods which are sent to another state to be sold are not located 
there permanently ; and that accordingly the state from which they 
were sent and in which the owner is domiciled may include such 
goods in imposing a tax.1°* This division of authority leaves the 
question whether it is the permanency of the location of the goods 
in State 2 or the permanency of the separation of such goods from 
State 1 which determines the right of each of these states to in- 
clude such goods in imposing a tax. If, on the other hand, the 
owner intends to bring such goods back if they are not sold in a 
comparatively short time, it has been held that they are in State 2 
temporarily, not permanently; and that State 1 may include such 
goods in imposing a tax.’®* If the goods are sent to state 2 to be 
sold, with the intention of keeping them there until they are sold, 
it is generally held that State 2 may include such goods in imposing a 
tax.108 

The same result is reached whenever the owner is domiciled in 
State 1, and he keeps tangible movable property with a sufficient 
degree of permanency in State 2, even if not for sale, or, at least, 
not for immediate sale. In such a case, State 1 may not include such 
goods in imposing a tax,!°® while State 2 may include them."!° 





tion, 108 Fed.(2d) 157 (1939), certiorari denied, 310 U.S. 641, 60 S.Ct. 1088, 84 
L.ed. 1409 (1940); Greenwoods Co. v. New Hartford, 65 Conn. 461, 32 Atl. 933 
(1895). 

2° Commonwealth v. Pennsylvania Coal Co., 197 Pa. 551, 47 Atl. 740 (1901). 

** Brock & Co. v. Board of Supervisors, 8 Cal.(2d) 286, 65 Pac.(2d) 791, 110 
A.L.R. 700 (1937); Brock & Co. v. Board of Supervisors, (Cal.App.(2d) ), 58 
Pac.(2d) 412 (1936); Brock & Co. v. Board of Supervisors, 32 Cal. App.(2d) 
550, 90 Pac.(2d) 353 (1939). 

1 American Steel & Wire Co. v. Speed, 192 U.S. 500, 24 S.Ct. 365, 48 L.ed. 
538 (1904); General Oil Co v. Crain, 209 U.S. 211,;28 S.Ct. 475, 52 L.ed. 754 
(1908) ; Susquehanna Coal Co. v. South Amboy, 228 U.S. 665, 33 S.Ct. 712, 57 
L.ed. 1015 (1913); Bacon v. Illinois, 227 U.S. 504, 33 S.Ct. 299, 57 L.ed. 615 
(1913) ; Minnesota v. Blasius, 290 U.S. 1, 54 S.Ct. 34, 78 L.ed. 131 (1933) (cattle 
bought and resold in a day or so) ; West Indies Oil Co. v. Domenech, 311 U.S. 20, 
61 S.Ct. 90, 85 L.ed. 16 (1940); Shaw v. Hartford, 56 Conn. 35], 15 Atl. 742 
(1887) (stock of goods); Hart v. Toman, 373 Ill. 462, 26 N.E.(2d) 501 (1940); 
Brown v. Houston, 33 La. Ann. Rep. 284 (1881), affirmed, Brown v. Houston, 
114 U.S. 622, 5 S.Ct. 1091, 29 L.ed. 257 (1885) (coal); Myers v. Baltimore 
County, 83 Md. 385, 35 Atl. 144, 55 Am St.Rep. 349, 34 L.R.A. 309 (1896) 
(cattle bought, and resold in a day or so); Leonard v. New Bedford, 82 Mass. 
(16 Gray) 292 (1860) (stock of goods); Scollard v. American Felt Co., 194 Mass. 
127, 80 N.E. 233 (1907); Lehigh & Wilkes-Barre Coal Co. v. Junction, 75 N.J.L. 
922, 68 Atl. 806, 15 L.R.A.(N.S.) 514 (1908), affirming, 75 N.J.L. 68, 66 Atl. 
923 (1907); Durham Navigation Co. v. Bayonne, 10 N.J.Misc. 1152, 162 Atl. 
656 (1932) (ships). 

See, People v. Commissioners of Taxes, 23 N.Y. 242 (1861), in which local 
statute was construed as not applying to goods sent there for sale. 

1” People ex rel. v. Barker, 84 App.Div. (N.Y.) 469, 83 N.Y.S. 33 (1903); 
People ex rel. v. O'Donnell, 116 App.Div. 161, 101 N.Y.S. 610 (1906), affirmed, 
188 N.Y. 551, 80 N.E. 1116 (1907). 
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The containers in which goods are distributed in State 2, which 
are returned when empty to State 1, to be refilled and returned to 
State 2, cannot be taxed in State 2, it has been held, no matter what 
the average quantity in State 2 may be.'!! 

If the owner of machinery is domiciled in State 1, obtains a con- 
tract which is to be performed in State 2, and sends such machinery 
into State 2 for the purpose of performing such contract, the weight 
of authority is that the state to which such goods are sent may in- 
clude them in imposing a tax, on the theory that they are located 
in such state with a sufficient degree of permanency to justify the 
imposing of such tax.'!? It has, however, been held that the ab- 
sence of such machinery from State 1 is temporary; and that State 
1 may include such machinery in imposing a tax.1!* 

If the owner of domestic animals is domiciled in State 1, and 
owns a farm in State 2 on which he keeps such animals, without any 
present intention of taking them away, State 1 cannot include the 
value of such animals in imposing a tax."* If such owner is domiciled 





"Carstairs v. Cochran, 193 U.S. 10, 24 S.Ct. 318, 48 L.ed. 596 (1903); 
Thompson v. Kentucky, 209 U.S. 340, 28 S.Ct. 533, 52 L.ed. 822 (1908); Han- 
nis Distilling Co. v. Baltimore, 216 U.S. 285, 30 S.Ct. 326, 54 L.ed. 482 (1909); 
Selliger v. Kentucky, 213 U.S. 200, 29 S.Ct. 449, 53 L.ed. 761 (1909) (whiskey in 
warehouse) ; State Trust Co. v. Chehalis County, 79 Fed. 282 (1897); Common- 
wealth v. Gaines, 80 Ky. 489 (1882); Colbert v. Leake County, 60 Miss. 142 
(1882) ; Winkley v. Newton, 67 N.H. 80, 36 Atl. 610, 35 L.R.A. 756 (1892). 

™1 Queen City Brewing Co. v. District of Columbia, 134 Fed.(2d) 44 (1943), 
certiorari denied, 319 U.S. 767, 63 S.Ct. 1330, 87 L.ed. 1716 (1943). 

™2Gromer v. Standard Dredging Co., 224 U.S. 362, 32 S.Ct. 499, 56 L.ed. 
801 (1912) (dredges); McRae v. Bowers Dredging Co., 90 Fed. 360 (1898) 
(dredges); National Dredging Co. v. State, 99 Ala. 462, 12 So. 720 (1893) 
(dredges) ; Eoff v. Kennefick-Hammond Co., 80 Ark. 138, 96 S.W. 986, 117 
Am. St.Rep. 79, 7 L.R.A.(N.S.) 704 (1906) (horses, mules, wagons, boilers. etc.) ; 
McDaniel v. Texarkana Cooperage & Manufacturing Co., 94 Ark. 581, 126 S.W. 
727 (1910) (portable mills); Sprague v. Lisbon, 30 Conn. 18 (1861); Arundel 
Corporation v. Sproul, 136 Fla. 167, 186 So. 679 (1939) (dredges, in Florida 
eighteen months) ; Griggsby Construction Co. v. Freeman, 108 La. 435, 32 So. 399, 
58 L.R.A. 349 (1902) (mules, wagons, scrapers, tents, etc.) ; Lamson Consolidated 
Store Service Co. v. Boston, 170 Mass. 354, 49 N.E. 630 (1898) (cash carriers; 
leased to retail stores; to be kept in Massachusetts indefinitely) ; Commenwealth 
v. American Dredging Co., 122 Pa. 386, 15 Atl. 443, 9 Am.St.Rep. 117, 1 L.R.A. 
237 (1888) (dredges); North American Dredging Co. v. State, (Tex.Civ.App.), 
201 S.W. 1065 (1918) (dredges); Hamilton & Gieason Co. v. Emery County, 75 
Utah 406, 285 Pac. 1006 (1930) (concrete mixers, steam shovels, cars, locomotive. 
animals, hay, tents, etc.) ; Palmer v. Corwith, 3 Chand.(Wis.) 297, 3 Pinney 267 
(1851) (machinery used in smelting). 

So of animals used in construction contracts, Occidental Construction Co. v. 
United States, 245 Fed. 817 (1917), writ of error dismissed, 249 U.S. 623, 39 S.Ct. 
390, 63 L.ed. 806 (1919). 

See, Bull v. Gowing, 85 N.H. 483, 160 Atl. 475 (1932), where tax statute 
provided for taxing machinery only if it were a part of the realty. 

™ Capital Construction Co. v. Des Moines, 211 Ia. 1228, 235 N.W. 476, (1931) 
(machinery for constructing a concrete pavement, kept a year in state 2). 
™* People v. Commissioner of Taxes, 23 N.Y. 242 (1861). 
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in State 1 and sends the animals into State 2 for grazing, the State 
in which they are kept for grazing may include them in imposing 
a tax!!® unless they are being driven to market so as to be included 
in the flow of interstate commerce."4* Questions of including tangi- 
ble movable property which was kept regularly in a state other than 
that in which the owner is domiciled or incorporated have been 
presented in the attempts to tax express companies,’ telegraph com- 
panies,’48 and the like. The general principles to which reference 
has already been made, have been applied in cases of this sort; 
and it has been held that tangible movable property which was kept 
permanently in a state in which the owner was not domiciled could 
be included by such state in imposing a tax. In most of these cases, 
however, little or no objection was made to taxing the tangible mov- 
able property at its actual value.4° The real dispute which was in- 
volved in these cases grew out of the attempt to apportion the value 
of all of the property of such corporation, including its intangible 
property, its earning power as a going concern and the like, to the 


™5 Fennell v. Pauley, 112 Ia. 94, 83 N.W. 799 (1900), (to be fed for four 
months); Mosby v. Greenwood County, 98 Kan. 594, 158 Pac. 657 (1916); Prairie 
Cattle Co. v. Williamson, 5 Okla. 488, 49 Pac. 937 (1897), (on average, 600 
head of cattle kept in Oklahoma, specific cattle not the same); Russell v. Green 
10 Okla. 340, 62 Pac. 817, (1900) ; Hardesty Bros. v. Fleming, 57 Tex. 395 (1882), 
(cattle grazed for five months or more); Waggoner v. Whaley 21 Tex. Civ. App. 
1, 506 S.W. 153 (1899), (to be pastured for ninety days; said “not—to transient 
to—be taxable here.”) 

See also, Pueblo County v. Wilsen, 15 Colo. 90, 24 Pac. 563 (1890); Graham 
v. Cataqua County 31 Kan. 478, 2 Pac. 549 (1884); and Hayes v. Smith 58 
Mont. 306, 192 Pac. 615 (1920); in which jurisdiction to tax was assumed to 
exist; but no statute included such property; or the statute was unconstitutional. 

In a case which involved taxation as between different counties of the same 
state presence “temporarily” which was assumed to mean “for a few weeks” was 
held to be insufficient, Hill v. Caldwell 134 Ky. 99, 119 S.W. 749 (1909). 

"4° Kelley v. Rhoads 188 U.S. 1, 23 S.Ct. 259, 47 L.ed. 359 (1902), (sheep 
driven across Wyoming, five hundred miles in six to eight weeks; about nine 
miles a day, grazing impartially on public and on private land.) 

The state courts held that Wyoming could tax; Kelley v. Rhoads, 7 Wyom. 
237, 51 Pac. 593, 75 Am. St. Rep. 904, 39 L.R.A. 594 (1898); Kelley v. Rhoads, 9 
Wyom. 352, 63 Pac. 935 (1901); (reversed Kelley v. Rhoads, 188 U.S. 1, 23 S. Ct. 
259, 47 L.ed. 359, (1902); Carton v. Uinta County, 10 Wyom. 416, 69 Pac. 1013, 
(1902). 

4" Adams Express Co. v. Ohio State Auditor, 165 U.S. 194, 17 S. Ct. 305, 41 
L.ed. 683 (1897) ; Adams Express Co. v. Kentucky, 166 U.S. 171, 17 S.Ct. 527, 41 
L.ed. 960 (1897); Fargo v. Hart, 193 U.S. 490, 24 S.Ct. 498, 48 L.ed. 761 (1904); 
United States Express Co. v. Minnesota, 223 U.S. 335, 32 S.Ct. 211, 56 L.ed. 459 
(1912), {six percent tax on gross receipts as substitute for property tax.) 

48 Postal Telegraph Cable Co. v. Adams, 155 U.S. 688, 15 S.Ct. 360. 39 L.ed. 
311 (1895); Western Union Telegraph Co. v. Missouri ex rel. Gottlieb, 190 
U.S. 412, 23 S.Ct. 730, 47 L.ed. 1116 (1903). 

4° Adams Express Co. v. Ohio State Auditor, 165 U.S. 194, 17 S.Ct. 305, 
41 L.ed. 683 (1897); Adams Express Co. v. Kentucky, 166 U.S. 171. 17 S. Ct. 
527, 41 L.ed. 960 (1897); Fargo v. Hart, 193 U.S. 490, 24 S.Ct. 498, 48 L.ed. 761 
(1904). 
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state in which a portion of its tangible movable property was kept 
and in which it did business and earned a portion of its revenues. 

If the owner of furniture and the like is domiciled in State 1, 
and such owner keeps such furniture in State 2, with no present 
intent of removing it from State 2, State 1 cannot include the value 
of such furniture in imposing a tax.!*° If such owner goes to State 2 
i for a stay of greater or less duration, not meaning to live there 
p 1 indefinitely, and he takes such furniture with him, to use while 
he resides in State 2, State 2 may include the value of such furni- 
ture in imposing a tax.??1 







































IX 


It will therefore be seen, from the foregoing authorities, that the 
courts had acquiesced in the general principles of jurisdiction to tax 
tangible movable property which the Supreme Court of the United 
States laid down; and that they were comparatively harmonious in 
their application of these general principles. The shock which was 
caused by Union Transit Refrigerator Company v. Kentucky'** had 
spent its force; and a comparatively consistent body of law had 
grown up about the new principle which was thus suddenly injected 
into our legal system. Peace had come to the problem of jurisdiction 
to tax tangible movables. 

Not all was peace, however, in other domains of jurisdiction to 
tax. The problem of the jurisdiction of a state to tax intangible rights 
was causing many a disturbance and upheaval during this period. 
Breaking away sharply from the criginal theory of jurisdiction to 
tax immovables, the Supreme Court of the United States took the 
position that the fiction, mobilia personam sequuntur, was an article 
of faith which was sanctioned by the due process clause in the Four- 
teenth Amendment ; that the state in which the debtor was domiciled 
could not impose an inheritance tax, although, as a rule, the obliga- 
tion would be enforced, if at all, by the law of that state and by its 





” People v. Commissioner of Taxes, 23 N.Y. 242 (1861). 

™ Finley v. Philadelphia, 32 Pa. 381 (1859), (owner was an army surgeon; 
sent to Philadelphia to stay there until sent somewhere else; held that Pennsyl- 
vania may include the value of such furniture in imposing a tax.) 

Contra: Semple v. Commonwealth, 181 Ky. 675, 205 Ky. 789 (1918) where 
furniture was kept in apartments for two years, and the owner lived there for six 
or eight months; the statute provided for taxing “ali real and personal estate 
within the state”; it was held that such statute applied only to property “perman- 
ently located” in the state; that ‘this furniture was in the state only temporarily ; 
and that it could not be included in levying a tax. 
72109 U.S. 194, 26 S.Ct. 36, 50 L.ed. 150 (1905). 
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courts.!*3 The state in which the instruments which evidenced obii- 
gations were kept habitually, could not impose an inheritance tax 
upon these obligations, it was held; although the creditor could not 
establish his rights with ease or certainty unless the instruments 
in which they were set forth were preserved.’** The state in which 
was incorporated the corporation which had issued stock could not 
impose an inheritance tax upon such stock, although the stock owed 
its existence to the law of that state, and owed its protection to 
the laws and the courts of that state.1*° The state in which the 
owner of the incorporeal right was domiciled, and only that state, 
could tax it. And then, like the subjects of Saki’s progressive ruler, 
before the bar knew where they were, they were somewhere else. 
Before they had become accustomed to these rather novel theories, 
these theories were in turn abandoned in whole or in part.'*® 

But during these changes of judicial opinion as to jurisdiction to 
tax intangible rights, the principles of jurisdiction to tax tangible 
movable property pursued the even tenor of their way unchanged. 
And then, as almost nineteen hundred years ago Pliny stood on 
the deck of a Roman galley in the bay of Naples and saw, rising 
from the summit of Vesuvius, a cloud of ashes, cinders and steam 
like a great pine tree three miles high, portending ruin for all the 
lands around—so the bar of the United States saw the case of 
Northwest Airlines v. Minnesota'** drive before it, in shreds and 
tatters, the well-settled theories of jurisdiction to tax movables. 

Northwest Airlines, incorporated in Minnesota, operated com- 
mercial airplanes over some seven states. From time to time dur- 
ing the year all of its airplanes were in Minnesota. About fifteen per- 
cent of the mileage of such airplanes was in Minnesota; and the 
other eighty-five percent in the other six states. Minnesota imposed 
a tax upon all of the tangible movable property of its corporations. 
Northwest Airlines contended that, since the airplanes were in 
Minnesota for about fifteen percent of their entire run, Minnesota 





“Farmers Loan & Trust Co. v. Minnesota, 280 U.S. 204. 50 S.Ct. 98, 74 
L.ed. 371, 65 A.L.R. 1000 (1930). 

‘* Baldwin v. Missouri, 281 U.S. 586, 50 S.Ct. 436, 74 L.ed. 1056, 72 A.L.R. 
1303 (1930). 

1% First National Bank v. Maine, 284 U.S. 312, 52 S.Ct. 174, 76 L.ed. 313. 77 
A.L.R. 1401 (1932). 

** Lawrence v. State Tax Commission. 286 U.S. 276, 52 S.Ct. 556, 76 L.ed. 
1102, 87 A.L.R. 374 (1932), (income tax); Burnett v. Brooks. 288 U.S. 378. 
53 S.Ct. 457, 77 Led. 844, 86 A.L.R. 747 (1933); Curry v. McCanless, 307 US. 
357, 59 S.Ct. 900, 83 L.ed. 1339, 123 A.L.R. 162, (1939); Utah State Tax Com- 
mission v. Aldrich, 316 U.S. 174, 62 S.Ct. 1008. 86 L.ed. 1358 (1942). 

" Northwest airlines v. Minnesota, 322 U.S. 292, 64 S.Ct. 950, 88 Lied. ........ - 
(1944). 
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could impose a tax upon fifteen percent of the value of such planes. 
The Supreme Court of Minnesota took the position that Minnesota 
could levy a tax upon the entire value of these airplanes ;** saying 
that there was nothing about the nature of an airplane, or its oper- 
ation, to put it in a new and independent category as far as taxation 
was concerned. The earlier decisions of the United States Supreme 
Court!2® were explained as holding that it was only property that 
was wholly and exclusively within the jurisdiction of other states 
during the entire tax year which could not be taxed by the state of 
the domicile of the owner. 

This decision was affirmed by the Supreme Court of the United 
States by a vote of five to four.1%° Three of the majority agreed 
with the Supreme Court of Minnesota in explaining the earlier de- 
cisions of the Supreme Court of the United States as holding that 
the state in which the corporation was incorporated could tax all 
property except that which was continuously without the state during 
the whole tax year. A fourth member of the majority concurred; 
but thought that Congress could regulate taxation by the states of 
the tangible instrumentalities of interstate commerce, that Congress 
should regulate it, and that until Congress did regulate it the Su- 
preme Court should act “with extreme caution.” 

A fifth member of the majority concurred in the result; but 
thought that the airplane should be put in the same class as the 
oceangoing steamship; that the jurisdiction of the states of the 
Union presumably stops a few hundred feet above the surface of the 
earth; that the airplane, like the oceangoing steamship, stops at a 
port from time to time, but that only the domicile of the owner 
(referred to as the “home port” theory) can tax such airplane; and 
that as the opinion of the other four of the majority impliedly rec- 
ognized the power of all the states into which the airplanes go to 
impose “full taxation,” it would interfere with interstate com- 
merce even more than the minority opinion. 

The minority of the Supreme Court dissented, contending that 
the earlier cases decided that the state which had incorporated the 
corporation which owned the property could tax the property ac- 
cording to the value of such property, on the average, within the 
state, and it could not tax such property, on the average value used 





™ State v. Northwest Airlines, 213 Minn. 395, 7 N.W.(2nd) 691 (1942). 

See VII, herein. 

™ Northwest Airlines v. Minnesota, 322 U.S. 292, 64 S.Ct. 950, 88 L.ed. ......, 
41944). 
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in other states; but that such other states could tax it upon such aver- 
age value. 

What is the final answer? It would seem that we cannot stay in 
the present condition of the law; but then it would have seemed to 
many impossible that we should arrive at such condition. Can it 
be that Union Refrigerator Transit Co. v. Kentucky'*! was over- 
ruled thirty-nine years ago and we never knew it? Can it be that 
the territorial limits of the states of the Union, and apparently of the 
United States as well, stop a few hundred feet above us, leaving 
the space above as free to the navigation of the other nations of the 
earth as is the pathless ocean ? 

If the valid basis of taxation is protection, it would seem that 
one of the many and the different answers which the Supreme Court 
of the United States has given to the problem of jurisdiction to tax 
tangible movables, has resulted in a fair approximation to a just 
solution. In taxing railroad engines, cars, etc., the states have made 
an attempt to make the amount of the tax bear some relation to the 
amount of protection afforded, and the Supreme Court of the United 
States has always upheld their jurisdiction to tax upon such a basis; 
although it has more than once insisted that, when it came to estim- 
ating in figures the relation between the protection which was given 
and the tax which was exacted, the way of the Supreme Court of 
the United States was right, and the way of the States was wrong. 

Is not some such solution as this the proper one? Should it not 
epply to taxation of intangibles as well? Should a state which gives 
some protection be denied all jurisdiction to tax? Should three or 
four states, which together give complete protection, be permitted to 
tax, each upon the theory that it alone furnishes complete protection? 

Whatever the answer, whatever the final outcome, it would seem 
as though the theories of protection or of power, as the basis for 
taxation, have, for the present, been quite forgotten. And whatever 
the answer and whatever the final outcome, it would seem as though 
the problem of jurisdiction to tax tangible movables was not as simple 
as we had been told that it was. 


7 199 U.S. 194, 26 S.Ct. 36, 50 L.ed. 150 (1905). 





THE UNAUTHORIZED PRACTICE OF LAW— 
ACTIVITIES OF THE STATE BAR 
ASSOCIATION 


WarRREN H. RESH 


In the past the legcal profession generally has given rather scant 
attention to the encroachment upon the practice of law by laymen 
and corporations. It was not until 1930 that the American Bar Asso- 
ciation created a special committee on the Unauthorized Practice of 
Law, and the first committee on this subject was set up by the 
Wisconsin State Bar Association in 1931. 

There are perhaps several factors which created sufficient inter- 
est in the problem to lead to the formation of such committees. One 
of these was a growing realization on the part of the bar that a 
large and lucrative part of what had formerly constituted the prac- 
tice of law had gradually been gathered in and had been more or 
less monopolized by business and corporate interests. This is well 
illustrated in an able article by George W. Bristol published in 1913.1 
It points out how title companies, mortgage companies, insurance 
companies, collection agencies, companies specializing in the organ- 
ization of corporations and the like had gradually invaded the field 
of legal practice to the point where hundreds of lawyers had been 
forced to drop their memberships in bar associations because of their 
admitted inability to pay their annual dues. 

In a foreword to Hicks and Katz, Unauthorized Practice of Law 
(American Bar Association, 1934) Mr. John G. Jackson, who was 
then chairman of the American Bar Association Committee on Un- 
authorized Practice of the law, explained that the formation of that 
committee was the result of a report by the Committee on Ethics. For 
a number of years this committee had been receiving more or less 
constant complaints, both of the encroachment of corporations and 
laymen upon the practice of law and also of the conduct of those 
lawyers who had made such encroachments possible through the ac- 
ceptance of employment by such lay intermediaries. 

The practice of law by non-lawyers in Wisconsin had begun to 
attract the attention of the bar some time prior to the naming of 
the first committee on unauthorized practice by the State Bar Asso- 
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ciation. In 1918 at the annual meeting of the Wisconsin State Bar 
Association in Racine the late Justice Christian Doerfler delivered 
a paper entitled Should Trust Companies be Prohibited from Seek- 
ing Employment in the Making of Wills and Administration of 
Estates?'* He presented some excellent arguments against the prac- 
tices of trust companies in seeking employment in the making of 
wills and administration of estates and called attention to a number 
of very objectionable advertisements of Wisconsin trust companies. 
As a result of this the Associated Trust Companies of Wisconsin in 
a meeting on July 9, 1918 passed a resolution disapproving of the 
rendering of legal services by trust companies and agreed to scrutin- 
ize their advertising and practices with respect thereto." At the 
1920 meeting of the Bar Association, Justice Doerfler, as chairman 
of the Committee on Practice of Law by Trust Companies, made 
a report pointing out that many of the objectionable practices of 
trust companies in Wisconsin had been discontinued.* A motion was 
thereupon made and passed adopting the report and referring it to 
the Committee on Legislation to prepare legislation defining the 
practice of law and fixing penalties for violations.‘ 

Perhaps at this point it might be well to digress a bit by calling 
attention to legislation thereafter adopted which has played an im- 
portant part in the development of the regulation of the professional 
conduct of lawyers and the defining of what constitutes the prac- 
tice of law in Wisconsin. 

Chapter 400, Laws of 1927, created a new section* defining 
common barratry as the practice of soliciting, maintaining or ex- 
citing judicial proceedings or other actions at law or equity. 

Chapter 457, Laws of 1927, added to Section 256.29 Subsections 
(2) and (3). Subsection (2) declares it to be unprofessional con- 
duct and grounds for disbarment for any attorney to violate any of 
the provisions of the attorney’s oath set forth in Subsection (1) or 
to stir up strife and litigation, or to employ agents or runners, and 
Subsection (3) makes any contract of employment in violation of 
Section 256.29 void as to the attorney and prohibits him from prose- 
cuting or defending any action or proceeding contemplated by such 
employment. 





12 Reports oF State Bar ASSOCIATION OF WISCONSIN 587 (1916, 1917, 
tte Reports oF State Bar ASSOCIATION OF WISCONSIN 613, 614 (1916, 1917. 
mers Reports OF STATE Bar ASSOCIATION OF WISCONSIN 250 (1919. 1920, 1921). 

‘Reports or StatF Bar ASSOCIATION OF WISCONSIN 255, 256 (1919, 1920, 
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Chapter 458, Laws of 1927, amended Section 256.31 relative to 
holding one’s self out as an attorney and provides among other things 
that every person whose business it is for fee or reward to prosecute 
or defend causes in any court of record or who gives advice in re- 
lation to causes or matters therein pending is deemed to be holding 
hiraself out as an attorney. 

Chapter 459, Laws of 1927, created Section 256.45 prohibiting 
fee splitting between attorneys and non-lawyers as compensation for 
the aid of non-lawyers in having litigation handled by such attor- 
eys. In addition to other penalties, conviction under this section oper- 
ates as an annulment of the license held by the convicted person to 
practice as an attorney. 

From the standpoint of the Committee on Unauthorized Practice 
of Law perhaps the most important legislative enactment came in 
1931 with the passage of Chapter 360, Laws of 1931, which amended 
Section 256.30. Subsection (1) set up a penalty for practicing law 
without a license and for such a person to hold himself out as 
licensed to practice law. The most significant part of Chapter 360 
is Subsection (2) of Section 256.30 which defines the practice of 
law as follows: 





“Every person who shall appear as agent, representative or 
attorney, for or on behalf of any other person, or any firm, 
copartnership, association or corporation in any action or pro- 
ceeding in or before any court of record, court commissioner, 
or judicial tribunal of the United States, or of any state, or 
who shall otherwise, in or out of court for compensation or pe- 
cuniary reward give professional legal advice not incidental to 
his usual or ordinary business, or render any legal service for 
any other person, or any firm, copartnership, association or 
corporation, shall be deemed to be practicing law within the 
meaning of this section.” 


Subsection (3) defines what is meant by holding one’s self out 
as authorized to practice law. 

Along with all of this important legislation there was a continued 
interest on the part of the Wisconsin Bar in the subject of un- 
authorized practice of law. At the 1928 meeting of the State Bar 
Association a prominent place on the program was devoted to a 
consideration of the problem from various angles. Mr. Jerome J. 
Foley gave an excellent talk on the Practice of Law by Non-Law- 
yers.© Among other things he pointed out a number of types of 
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unauthorized practice then prevalent. His speech was followed by a 
discussion of the practice of law by certified public accountants. Mr. 
Frederic Sammond presented the problem from the accountani’s 
point of view and Mr. Ray M. Stroud discussed it from the lawyer’s 
viewpoint. Hon. Charles L. Aarons then discussed the problem of 
the practice of law by ambulance chasers and claim adjusters, com- 
menting upon some of the evils which had been uncovered in the 
ambulance-chasing inquiry which had recently been conducted by 
the Circuit Court of Milwaukee County.® 

The attention of the bar and to some extent the attention of the 
public had thus been attracted to the problem of practice of law 
by the non-lawyers prior to the appointment of the first committee 
on unauthorized practice by the State Bar Association in 1931, 
and no doubt the economic depression following the crash in 1929 
played an important part in bringing to a head the growing discon- 
tent of the bar with these encroachments by laymen. 

The first committee was headed by the late Jesse E. Higbee of 
La Crosse, and its report, which was included in the 1932 bar asso- 
ciation proceedings, was more or less exploratory in character. It 
contained a discussion of the statutes relative to admission to the 
bar, the amendment of Section 256.30 by Chapter 360, Laws of 1931, 
the inherent powers of the courts over the practice of law, the right 
and authority of the bar to invoke the equity powers of the court to 
restrain the unauthorized practice of law and the principal types of 
illegal practices. 

The report indicates how the committee first attempted to curb 
unauthorized practice by obtaining information from local bar asso- 
ciations and by enlisting the cooperation of district attorneys who 
called attention of the persons concerned to the provisions of the 
statutes and asked that such practices be discontinued. It was stated 
that such notifications usually served the desired purpose without the 
need of prosecutions. The report concluded with the suggestion that 
the problem was one for each local bar unit rather than for the state 
association. Experience, however, has demonstrated as will be shown 
later in this discussion, that there are a number of reasons why 
such matters cannot be handled as well locally as they can through 
the organized efforts of the State Bar Association. 

The 1933 report of the committee was a brief one and indicates 
that no complaints of such substance as would justify action had 
been made during the preceding year. In the year following, the 





*See State ex rel. Reynolds v. Circuit Court, 193 Wis. 132, 214 N.W. 396 
(1927) and (1929) 14 Marg. L. Rev. 1. 





March] THE UNAUTHORIZED PRACTICE OF LAW 167 


committee became very active under the able guidance of Mr. 
Edmund B. Shea, its chairman, who is now president of the State 
Bar Association. To him goes the credit for devising the procedure 
which has been so successfully followed during the past ten years in 
the prosecution of unauthorized practice. It was his view and the 
view of the committee that quo warranto is the most satisfactory 
remedy. The procedure under Chapter 294 of the statutes is that of 
an ordinary civil action which may be instituted in the case of the 
state by the Attorney General or by any other person if the Attorney 
General refuses to act. The gist of the action is the usurpation of 
an exclusive franchise granted by the state to members of the bar. 
The remedy may be invoked against individual defendants as well 
as corporations and in 1934 the committee filed with the Attorney 
General a number of complaints against persons who had engaged ex- 
tensively and notoriously in the practice of law. The Attorney Gen- 
eral, perceiving the public interest involved, consented to proceed 
with these actions and this policy has been pursued ever since. 

The soundness of this type of procedure was strongly emphas- 
ized by Mr. Stanley B. Houck of Minneapolis, chairman of the 
American Bar Association Committee on Unauthorized Practice of 
Law, in a speech which he delivered to the Wisconsin State Bar 
Association in 1937. He said: 


“The public officer who, perhaps, most nearly fills the posi- 
tion of attorney for the public, is the attorney general of the 
state. Hence, upon him falls, probably more naturally than 
upon anyone else, the duty and the obligation to see that the 
whole public, the people of his state, are not exploited and vic- 
timized by those who are both incompetent and unauthorized 
to practice law. And to him, for the performance of this duty, 
which is old but, seemingly, only recently newly discerned and 
appreciated, the public looks expectantly and confidently. 

“The suppression of unlicensed practice of the law is the task 
of the judicial department of our government. The instrument 
for action of that department are the courts and the courts’ offi- 
cers, the attorney general and all lawyers; but the disinterested- 
ness of lawyers when they move toward the objective is often 
challenged. Because of this, it is both impressive and effective 
when the attorney general takes action.”” 


Mr. Houck pointed out how during the preceding eighteen months 
notable activity had taken place in Massachusetts by Attorney Gen- 
eral Paul A. Dever and Assistant Attorney General Maurice M. 
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Goldman. In less than a year they investigated the activities of 456 
illegal practitioners, notaries, justices of the peace, collection agen- 
cies, conveyancers, real estate brokers, claim adjusters, account- 
ants, protective and trade associations, automobile legal associations, 
banks and trust companies, claim adjustment companies, tax adjust- 
ment bureaus, missing heir finders, etc. Over 200 of these practition- 
ers almost immediately left the state or ceased to operate. 190 cases 
were instituted, 132 of which have been concluded successfully by 
the Attorney General in the lower courts and 40 others which were 
disposed of by decisions rendered by the supreme judicial court. 

In a recent conversation with Mr. William L. Macintosh, Assist- 
ant Attorney General of Massachusetts, I was informed that the vig- 
orous prosecution of unauthorized practice by former Attorney 
General Dever had been so effective that it has not been necessary 
in recent years to do more than warn an occasional offender, al- 
though the vigilance of the bar and of the Attorney General has 
Leen by no means relaxed. The Attorney General of Massachusetts 
also found time to cause the executive council of the state to ap- 
prove a notice informing notaries and justices of the peace of the 
scope of their lawful activities and warning them that any failure to 
regard scrupulously the limitations of their lawful authority would 
result in the cancellation of their commissions. 

In this connection it might be mentioned that on October 10, 
1933 the Attorney General of Wisconsin rendered an opinion dis- 
cussing among other things the powers and duties of a notary public 
and pointing out that the drawing of a deed or mortgage is not an act 
incidental to the functions of a notary. The opinion also discussed 
at some length what is meant by “the practice of law” as defined in 
Section 256.30 and called attention to a number of court decisions 
holding that the practice of law includes not only the conduct of 
cases in courts of justice but also the giving of legal advice and the 
preparation of legal instruments of all kinds.® 

Pursuant to authority from the Board of Governors the committee 
obtained a reprint of this opinion, accompanied by a short admonitory 
message from the State Bar Association, copies of which were 
mailed to every notary public, realtor and bank in Wisconsin, more 
than 18,000 copies being required for this purpose. 

As previously indicated, our committee has adopted the remedy of 
quo warranto as being the most suitable procedure for suppression 
of unauthorized practice of law. In this connection attention is called 
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to an article by Professor Paul H. Sanders of Duke University, 
School of Law on Procedures for the Punishment or Suppression of 
Unauthorized Practice of Law.’ He points out how criminal prose- 
cution has not been too effective and quoted Mr. Charles A. Beards- 
ley, who had some rather discouraging results in enlisting the help 
of district attorneys when he was president of the California State 
Bar. Mr. Beardsley said: 


“* * * T am yet to find a district attorney who thinks he 
could get a jury of twelve laymen to convict another layman of a 
misdemeanor because he does the things of which we complain. I 
first tried the district attorneys in the larger cities. They thought 
it could not be done in the larger cities, but said that perhaps it 
could be done in the country towns. So I tried the country 
towns, but with no better success. The last one I talked to was 
up in Del Norte County. There were six attorneys in the county 
and three of them were running for district attorney. I asked 
the district attorney if he thought he could get a jury of twelve 
laymen to convict a real estate broker who drew a deed or a 
chattel mortgage. He replied that he could not, and that he 
certainly was not going to try while he was running for office.”!° 


Contempt proceedings are next discussed by Professor Sanders, 
and it is interesting to note that there is authority for the proposition 
that not only is it contempt for an unlicensed person to appear in 
court in a representative capacity but that the practice of law by un- 
authorized persons, no matter where engaged, may be punished by 
contempt proceedings. In Wisconsin, Section 256.30 (1) provides 
that an unlicensed practitioner in addition to fine or imprisonment 
or both may be punished “as for a contempt.” 

Injunction proceedings have frequently been instituted to restrain 
vnauthorized practice, according to Professor Sanders. This remedy 
lias sometimes been upheld on the theory that lawyers, in their license 
to practice law, have an irterest in the nature of a franchise which 
may be protected by injunction. The writer submits, however, that 
so far as this theory is concerned there is an adequate remedy at Jaw 
through the use of the civil action of quo warranto based on the 
usurpation of a franchise and that the statutory judgment provided 
by Section 294.13 adjudging the defendant guilty of usurping a fran- 
chise and excluding him from such franchise, together with a possi- 
ble fine of not exceeding two thousand dollars, sufficiently meets the 
situation without resort to injunction. 
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Some discussion of other extraordinary remedies such as manda- 
mus and prohibition and also the use of the declaratory judgment is 
given by Professor Sanders, but he is inclined to favor the use of 
quo warranto rather than other remedies and says: 


“In many respects this remedy would seem to be the simplest 
and most direct of those so far considered. It does not require 
the use of rather tenuous theories upon which contempt proceed- 
ings must sometimes be based. It does not require a showing of 
a special interest in the moving party that characterizes the use 
of the injunction. Frequently it may be brought as an original 
proceeding in the supreme court of the state, thus obviating the 
delay attendant upon appeals. The hazards of jury trial are 
eliminated. In view of these facts it is somewhat surprising that 
greater use has not been made of the remedy.’ 


In the past ten years twenty-four quo warranto actions have been 
instituted in various circuit courts of Wisconsin. All but three of 
these, which were commenced by the Junior Association of the Mil- 
waukee Bar under the supervision of the Attorney General’s office, 
were started as a result of investigations made by the Committee on 
Unauthorized Practice of Law of the State Bar Association and were 
handled through the Attorney General’s office by the writer. In 
several of these cases Mr. Michael Levin of Milwaukee assisted when 
he was chairman of the committee and on occasion when the pres- 
sure of work in the Attorney General’s office was such that but 
little time could be given to these actions, Mr. Levin assumed the 
entire burden of the prosecution on his own time and at his own 
expense. 

While space.does not permit a detailed discussion of each of 
these cases, they are lifted here together with the dates when com- 
menced. All were instituted in the circuit court of the county named 
in the list. With the exception of the Rice, Podell and Moskol cases, 
which were instituted by the Junior Association of the Milwaukee 
Bar, all of these cases were instituted on relation of the State Bar 
Association of Wisconsin. 


Defendant County Date 
First Bond & Mortgage Company, 

a corporation Wood 1934 
Charles A. Ingram Pepin 1934 
William A. Gerhardt Winnebago 1934 
Fred Armbruster Ozaukee 1934 
Henry J. Thoma Washington 1936 


(1938) 5 Law & Contemp. Paos. 135, 167. 
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Max Cichon 
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County 
Walworth 


Date 
1936 


Bert Carmody Door 1936 
Outagamie Loan & Title Company Outagamie 1936 
H. P. Axelberg Bayfield 1939 
Owen I. Jones Columbia 1940 
Carl Herrewig Juneau 1940 
W. T. Thielke Oconto 1940 
Joseph Schoettel Portage 1940 
John E. Sager Marinette 1941 
Max Podell Milwaukee 1936 
Hyman Moskol Milwaukee 1936 
Abraham M. Rice Milwaukee 1936 
Otto Krause Sauk 1941 
J. F. Ellis Eau Claire 1943 
Peter Schlosser Eau Claire 1943 
Joseph Meinholz Eau Claire 1943 
I. N. Knutson Vernon 1944 
Fremont C. Woller Lincoln 1944 
James H. Hamlin Lincoln 1944 


In the majority of these cases judgments were entered adjudg- 
ing the defendant guilty of usurping the franchise of practising law 
and ordering him to cease and desist therefrom. Many of the 
judgments were entered on stipulation and I am inclined to feel 
that such stipulations were forthcoming in most instances because of 
the careful investigations conducted by the field investigator for the 
Attorney General, Mr. Milo Ottow. Upon receipt of a complaint 
from a local bar association Mr. Ottow is usually assigned the task 
of making an investigation and he endeavors to obtain statements 
from prospective witnesses as well as documentary evidence wherc 
available. Upon being confronted with the evidence the average un- 
licensed practitioner usually concludes that there is no point in con- 
testing the case and is willing to consent to the entry of judgment 
against him, particularly if no costs are taxed. Regardless of the 
disposition of the case we have never had a second complaint against 
a defendant involved in one of these quo warranto actions and what 
is more important, these cases have been given wide newspaper pub- 
licity throughout the state, which has had an excellent effect in 
deterring other laymen from the practice of law. The president of 
a local bar association informed the committee, not so long ago, that 
the entry of a judgment against a banker in the southwestern part 
of the state for the drawing of deeds and other legal instruments had 
been so effective that he doubted if it would be possible to find an- 
other banker in that part of the state who could be hired to draw a 
deed or draft a will. 
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A discussion of a few of these cases may be of interest and inay 
serve to illustrate some of the types of unauthorized practice which 
have been most commonly encountered in Wisconsin. 

The cases against the First Bond & Mortgage Company and 
against the Outagamie Loan and Title Company are illustrative of 
the corporate practice of law in Wisconsin. Both of these companies 
engaged widely in conveyancing and the First Bond & Mortgage 
Company also drafted wills and appeared through its officers and 
agents as attorney for and on behalf of various persons in county 
court and conducted proceedings for obtaining certificates of termin- 
ation of joint tenancy and the like. In the Outagamie Loan and 
Title Company case, which was tried for the committee by Mr. 
Michael Levin of Milwaukee, it appeared that the corporation was 
handling the bulk of the conveyancing in and around Appleton and 
since the judgment in that case this work is now being handled by 
the attorneys. 

The case against Charles A. Ingram is the only case we have had 
against a suspended or disbarred attorney. He had been suspended 
from practice for a period of two years by the supreme court and 
continued to handle certain probate matters which led to the com- 
mencement of the quo warranto action against him. However, it was 
learned that subsequent to the suspension order the supreme court 
had modified it so as to permit him to conclude certain matters 
that he had been handling. 

The case against Max Cichon was commenced because of his 
appearance in mortgage foreclosure actions on behalf of farmers 
whose farms were under foreclosure. His activities also gave rise 
to two cases which illustrate the use of contempt proceedings as a 
remedy against unauthorized practice in state and federal courts in 
Wisconsin."* 

Two of the cases commenced by the committee were against reg- 
isters of deeds. One of these was the Bert Carmody case and the 
other was the Fremont C. Woller case. Both of these men had en- 
gaged widely in conveyancing and it is interesting to note the justi- 
fication which was asserted in one of these cases for such practice. 
Mr. Woller in a letter to the writer stated: 


“* * * A lot of the papers I received for record from the 
attornies were absolutely unrecordable and had to be turned back 
for correction. My friends started to come to me to have these 





"See Appeal of Cichon, 227 Wis. 62, 278 N.W. 1, 125 A.L.R. 1184 n. (1938) 
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papers drawn and drawn correctly. It also seems to me that 
every time an attorney hires a new stenographer that the Reg- 
ister of Deeds has to break her in to draw papers. Most attor- 
nies don’t even check the documents drawn by their inexpe- 
rienced stenographers. I imagine if this was done that a lot of 
the errors could be eliminated before the document was recorded 
in the Register of Deeds office. 

“I feel satisfied that had you been in my position you prob- 
ably would have done what I did, try to give the public the best 
service possible.” 


Obviously if the bar is going to insist that the practice of law be 
limited to licensed persons it must assume the responsibility of 
avoiding situatons such as those mentioned by Mr. Woller which in- 
vite and lead to the unauthorized practice of law. 

The case against H. P. Axelberg is the only one we have had 
involving the activities of a county judge not licensed to practice 
law. Under Section 253.02 (2) a county judge in a county of less 
than 14,000 population need not be an attorney if the county court 
has no criminal or civil jurisdiction. The defendant’s practices in 
this case consisted chiefly of conveyancing and the usual judgment 
adjudging that he had usurped a franchise and ordering him to cease 
and desist therefrom was entered. 

The case against Carl Herrewig is more or less typical of num- 
erous cases which the committee has commenced against small-town 
bankers engaged in the drafting of wills and conveyances. Since 
the entry of judgment in that case the committee has been informed 
that a young lawyer moved into the community and has built up a 
fair practice which could not have been done when so much of the 
community’s legal business had been handled by the bankers. 

Two cases were commenced against abstracters. One of these, 
Joseph Schoettel, not only drafted conveyances but advertised his 
skill in no modest terms as follows: 


“Deeds, Mortgages, Willis and Other Legal 

Papers Carefully Drawn, 
also 

Experts in Drawing up Deeds, Mortgages, Wills, etc. 
and 

Expert Conveyancing.” 


The other abstracter who was also a member of the legislature and 
engaged in the insurance business was James H. Hamlin. It was 
reported to the committee that he had continued a particular abstract 
showing, among other things, an old age assistance lien of approx- 
imately $1,250 but that in handling the transaction for both parties 
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he advised the purchaser that title to the property was free and clear 
and prepared a deed transferring title. 

The case against Max Podel!l was handled by the Junior Asso- 
ciation of the Milwaukee Bar under the supervision of the At- 
torney General’s office and resulted in a sweeping judgment re- 
straining the activities of the defendant, who styled himself as an 
insurance adjuster, and who solicited the adjustment of personal 
injuries and property damage claims. Costs of $328.84 were taxed 
against the defendant and attention is called to the case of Podell v. 
State™” which illustrates the energetic methods employed by this 
particular defendant. It appears that in this criminal action he con- 
tacted the complainant when he was confined by his injuries in a 
hospital, and later at his home. The complainant accepted Podell’s 
offer to handle the claim for 25 per cent of the recovery and dis- 
charged an attorney he had previously employed. The insurer 
agreed to pay $1,100 in settlement and gave the release of claim 
and check to Podell with instructions to deliver the same to the 
complainant. The complainant signed the duplicate releases but 
did not receive the check from the defendant who was thereupon 
prosecuted for embezzlement and sentenced to one year in the state 
prison. 

The Hyman Moskol and Abraham M. Rice cases are also insur- 
ance adjuster cases handled by the Junior Association of the Mil- 
waukee Bar. The Rice case is of particular significance because it 
is the only unauthorized practice case that has been appealed to the 
supreme court.!” 

The gist of the supreme court decision is that a lay adjuster may 
fully investigate for an insurance company and report the same to 
the employer but that he may not advise his employer as to mat- 
ters relating to legal rights or liability and may not advise a claimant 
as to his rights although he may communicate the opinion of the 
company’s attorney to a claimant. Among other things, the court 
in its opinion intimates that a lay person engaged in the business 
of adjusting losses for insurance companies may not appear in a 
representative capacity before a justice of the peace. 

The court held that an insurance company may properly author- 
ize its lay adjuster to settle small claims or claims generally re- 
garded by insurance companies as uneconomical to contest, such as 
so-called nuisance claims, without the specific approval of the com- 





uP 228 Wis. 513, 279 N.W. 653 (1938). 
See State ex rel. Jr. Ass’n. of Milwaukee Bar v. Rice, 236 Wis. 38, 294 N.W. 
550, 151 A.L.R. 797, n. (1940). 




















175 





THE UNAUTHORIZED PRACTICE OF LAW 






March] 


pany’s attorney, the practice of law not being involved therein. The 
opinion is also helpful for its construction of Section 256.30 (2) 
defining the practice of law. Among other things, the definition cov- 
ers the giving of “professional legal advice not incidental to his 
usual or ordinary business.” The court held that a lay person may 
not engage in a business which involves the rendering of legal advice 
and then claim immunity because the giving of professional legal 
advice is incidental to his usual or ordinary business. 

The case against Otto Krause, a licensed real estate broker, was 
based on his activities in drafting wills and conveyances and in in- 
vestigating and adjusting personal injury claims, as well as appear- 
ing for and representing convicts at pardon hearings.’* The investi- 
gation of the committee disclosed that on occasion Mr. Krause’s 
adjustment of personal injury claims were most disadvantageous 
to his client and that in one instance at least a jus$ claim for per- 
manent disability was settled for a rather nominal amount. On 
occasion Mr. Krause represented conflicting interests at the same 
time by making a collection for his client while deducting from the 
amount collected another claim against his client by a third person 
also represented by Mr. Krause. So far as his collection activities 
ate concerned it is to be noted that Section 218.04 (1) (f) exempts 
from the collection agency licensing law real estate brokers whose 
principal business is not collections. Perhaps this is a weakness in 
the law, since it permits unsupervised collection of many accounts 
and the abuses which arise can be just as great in individual cases 
handled by the broker as if the principal business were collecting. 
Moreover, it is rather difficult to determine in a given case whether 
a person’s principal business is collections or whether it is real 
estate. 

The case against J. F. Ellis is one of the few that the committee 
has commenced against a justice of the peace. This particular justice 
was listed in the classified section of the telephone directory as an 
attorney. It appeared that his father, who was no longer living, 
had been an attorney and had the same initials as the son. The in- 
vestigation in this case showed that the defendant solicited collec- 
tions and brought actions in his own justice court on these collec- 
tions. He also appeared frequently in county court on various mat- 
ters and drew legal papers such as wills, contracts, deeds, county 
court petitions, satisfactions of mortgages, etc. 





_ ™See 111 A.L.R. 35 n. on service in obtaining pardon or release as constitut- 
ing practice of law. 
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The committee has by no means limited its work to the institu- 
tion of legal proceedings against unlicensed practitioners, but it has 
endeavored to use its influence in other ways to prevent unauthorized 
practice. Over the years it has worked very closely with the State 
Banking Commission in its administration of Section 218.04, re- 
lating to licensing of collection agencies and has been instrumental 
in securing the adoption of the policies which, as can be readily 
seen, are closely associated with the problem of unauthorized prac- 
tice of law by collection agencies. Some of these policies are as 
follows: 


1. Licenses will not be granted to applicants who share quarters 
or office space, or have a common waiting room with a prac- 
tising attorney, justice of the peace or loan or finance company. 


Licensees are cautioned against publishing or using such slo- 
gans as “Suits instituted,” “We sue when necessary,” “Wages 
garnisheed,” or slogans of a similar nature, or the listing of 
the name of an attorney on the licensees’ forms or stationery. 


Licensees shall not furnish legal advice or perform legal serv- 
ices, or represent that they are competent to do so, or institute 
judicial proceedings on behalf of other persons. 


Licensees shall not communicate with debtors in the name of 
an attorney or upon the stationery of an attorney, or prepare 
any forms or instruments which only attorneys are authorized 
tu prepare. 

Licensees shall not receive assignments of claims for the pur- 
pose of suit thereon. 


In dealing with debtors, licensees shall not employ instruments 
simulating forms of judicial process, or forms of notice pertain- 
ing to judicial proceedings or threaten the commencement of 
such proceedings. 

Licensees shall not solicit claims for the purpose of having any 
legal action or court proceeding instituted thereon, or solicit 
claims for any purpose at the instigation of any attorney. 


Licensees shall not assume authority on behalf of creditors to 
employ or terminate the services of an attorney or arrange the 
terms or compensation for such services. 


Licensees shall not intervene between creditor and attorney in 
any manner which would control or exploit the services of the 
attorney er which would direct these services in the interest of 
the agency. 

Licensees shall not demand or obtain in any manner a share of 
the proper compensation for services performed by an attorney 
in collecting a claim, irrespective of whether or not the agency 
may have previously attempted collection thereof. 
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Recently the committee has undertaken a program of enlisting 
the cooperation of trust companies in advertising the need of con- 
sulting attorneys about wills and legal matters. Many of the leading 
trust companies from coast to coast are publishing advertisements 
on the dangers of home-made wills and on the need of consulting law- 
yers regarding legal problems. Much of this has resulted from the 
formation of the so-called National Conference Group, by the Ameri- 
can Bar Association and the American Bankers’ Association, Trust 
Division, and in Milwaukee several of the largest trust companies 
have been giving excellent cooperation in their advertising, largely 
through the fine efforts of R. T. Zillmer, president of the Milwaukee 
Bar Association. 

On December 5, 1944 the committee sent out a form letter to all 
Wisconsin trust companies and banks with fiduciary powers, ask- 
ing for their assistance in advertising and in the advising of patrons 
tc the end that the public may be served, so far as legal services are 
concerned, by practitioners specially trained and qualified by train- 
ing and character to act as attorneys and counselors. This letter 
has caused favorable comment both on the part of the bar and from 
trust companies, as is shown by the following exerpt of a letter re- 
ceived from the trust officer of a bank in southern Wisconsin: 

“IT was interested in your form letter of December 5, regard- 
ing the damage done by the unauthorized practice of law by lay- 
men. We have always felt very strongly on this subject and we 
make it an unfailing practice to advise our customers to consult 
a lawyer for their legal problems rather than acting on the advice 
of their neighbors and other volunteer advisers. For many years 
the advertising of our Trust Department has stressed the fact 
that only a lawyer should draw a will. 

“You not only will have our cooperation along the lines sug- 
gested in your letter but you have had it for many years past.” 


Another trust officer of one of the largest banks in the central 
part of the state in response to the committee’s letter expressed 
the bank’s deepest interest in the problem and desires to cooper- 
ate with the committee. He included in his letter a copy of an ad- 
vertisement that has been used by this trust company several times 
during the past four or five years. It reads as follows: 


“YOUR MOST IMPORTANT 
SIGNATURE 


“The most important document you will ever sign is your Will. 
It disposes of everything you have spent a lifetime accumulating. 
Its provisions must he carefully and thoroughly considered to be 
sure they carry out your wishes. 
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“Your attorney should draft your Will and you should dis- 
cuss your affairs with him freely and frankly. You wouldn't 
think of performing an operation on yourself. In case of illness 
you call in the physician or surgeon. It is equally important to 
profit by your attorney’s skill and experience when it comes to 
drawing your will in proper form. 

“The cost of employing an attorney to draw your will is not 
a major consideration. That your Will provides the protection 
you desire, that it carries out your intentions is much more im- 
portant. Reputable attorneys do not charge more than their serv- 
ices are reasonably worth, and by their employment you may 
avoid unnecessary litigation and expenses in the settling of your 
estate. 

“On the basis of our experience in handling hundreds of es- 
tates over a period of many years, we urge that you see your 
attorney and have this all-important matter taken care of at 


once.” 


Another trust company in the northern part of the state informed 
the committee that the matter of unauthorized practice was one in 
which they had a mutual interest and that for a number of years their 
advertising relating to wills or estates had urged consultation of 


attorneys. 
Another problem receiving study by the committee at the presert 


time is that of the preparation of income tax returns by laymen. 
The problem presented is by no means a simple one and the general 
view of the committee has been that where the individual assisting 
in the preparation of such returns confines himself to the mechan- 
ical or clerical task of putting down the items of income and de- 
ductions, without advice as to legal problems, he is not practising 
law. However, when in the course of preparing a return a doubt- 
ful question arises which requires the construction of a statute or 
consideration of a decision, the problem calls for a lawver’s solu- 
tion, and a layman may not hold himself out as a tax consultant who 
is qualified to advise the public how to avoid or reduce tax liability 
or to obtain tax refunds.’ 

Where the activities of the laymen should properly end and the 
work of tine lawyer begins in any given situation involving the prep- 
aration of income tax returns will, of course, always be difficult to 
determine. It might be said, however, that no specific complaint 





“See Lowell Bar Association v. Loeb, 52 N.E. (2d) 27, (Mass., 1943); 
Merrick et al. v. American Security & Trust Co., 107 Fed. (2d) 271 (1939); 
Groninger et al. v. Fletcher Trust Co., 220 Ind. 202, 41 N.E. (2d) 140 (1942); 
Bump et al. v. District Court of Polk Co., 232 Ia. 623, 5 N.W. (2d) 914 (1942); 
Chicago Bar Association v. United Taxpayers, 312 Ill. Appeals 243, 38 N.E. (2d) 
349 (1941); Blair v. Motor Carriers Ser. Bureau, 40 Pa. D. & C. 413 (1939). 
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has ever been made to the committee as regards the activities of 
any particular individual. 

A great many minor complaints of various sorts are disposed of 
by the committee through correspondence, especially where a coni- 
plaint is made by a local bar association with the request that no 
action be commenced but that the offending party be given a warn- 
ing letter. 

Recently four complaints were disposed of in that manner. One 
of the offenders was a real estate broker and secretary of a building 
and loan association. Two offenders were bank cashiers. All three 
were notified by the chairman that they were not licensed to per- 
form legal services and that quo warranto actions would be com- 
menced against them unless immediate assurance in writing of the 
discontinuance of these practices was received. Each replied by re- 
turn mail and promised immediate discontinuance of the illegal prac- 
tice of law. 

The fourth complaint related to the activities of a lawyer’s secre- 
tary. This lawyer is now an officer in the army but has attempted 
to maintain his law office by leaving it in charge of his secretary 
except for three or four days out of the month when he is home on 
leave. During his absence his secretary has been drafting wills 


and conveyances as well as various probate papers. Also she has 
been appearing frequently on probate matters in county court. It 
was the feeling of the committee that this unauthorized practice was 
chiefly the responsibility of the attorney who made it possible, if he 
did not actually plan it, and that it was in violation of Canon No. 47 
of the American Bar Association Canons of Professional Ethics 


which provides: 


“No lawyer shall permit his professional services, or his 
name, to be used in aid of or to make possible, the unauthorized 
practice of law by any lay agency, personal or corporate.” 


A letter from the chairman of the committee to the lawyer was 
answered immediately by a long distance telephone call from tie 
lawyer at his army camp in another state with the promise that the 
practices complained of would be stopped at once. 

A few months ago the committee had a complaint about archi- 
tects handling some of the legal proceedings, such as drafting of 
notices to bidders, contracts, etc., incident to the construction of 
municipal buildings and was requested to take this matter up with 
the State Registration Board of Architects and Professional En- 
gineers. The problem was discussed with the board with the result 





180 WISCONSIN LAW REVIEW [Vol. 1945 


that a warning about such practice is now carried in the annual 
report of the board which goes to each licensee. 

Various other situations might be mentioned but the foregoing are 
illustrative of the work of the committee. 

In conclusion it might be stated that the committee has always 
been guided by the principles so well stated by Mr. Shea in his com- 
mittee report of 1937: 


“* * * The profession of the law is founded on the axio- 
matic truth that the public is best served, so far as legal services 
are concerned, by practitioners specially trained, and qualified 
by character and learning, to act as attorneys and counsellors. 
It is part of the public obligation resting upon our profession to 
see to it that the administration of justice and the performance 
of legal services of every description remain exclusively in charge 
of licensed niembers of the bar. We owe this duty not only to 
the public but to ourselves and to our self-respect. Such is the 
platform of your committee. * * *’'15 


In the realization of this objective the committee must neces- 
sarily depend upon the wholehearted support and cooperation of the 
har. Every one of the cases it has handled was commenced because 
of information given by lawyers, and the committee has always been 
willing to keep the source of the information confidential when so 
requested. It must be remembered that the lawyer who furnishes 
the necessary facts must continue to live and make his living in the 
community where the offender resides. Often times the offender is a 
respected citizen who enjoys the confidence of the community and 
frequently he has drifted into the unauthorized practice of the law 
inadvertently in connection with a banking, insurance or real estate 
l:usiness and without any particular intention to violate the law. That 
is why local bar associations are loathe to act directly, but they can 
he of the greatest assistance to the committee in the gathering of 
information and evidence, and it is only through their eternal vigil- 
ance that the State Bar Association Committee on Unauthorized 
Practice of Law can hope to discharge, in some measure at least, the 
functions for which it was created. 








1937 Proceedings of State Bar Ass. of Wis. 81. 





WAR LEGAL SERVICE IN WORLD WAR II 
REGINALD I. KENNEY 


In World War I lawyers rendered service to our fighting men by 
service on legal advisory and draft boards and in their individual 
practices, but their services were not as highly organized nor as 
varied and extensive as in this war. However, war legal service is 
not new to the profession. 

This article does not attempt to treat of the service rendered by 
lawyers in connection with work under the Selective Service Act 
or efforts in various other fields, but is confined to the subject of 
civilian volunteer legal service. 

The Soldiers and Sailors Civil Relief Act of 1940! is modeled 
after and founded upon the Soldiers and Sailors Relief Act of 1918. 
The experience gained by the Government in World War I led it to 
incorporate the 1918 Act by reference in the Selective Training Act 
(effective September 17, 1940) so that a man called from civilian 
life to military service would be protected from harassment by cred- 
itors and other claimants. 


Origin of Civilian War Legal Service. It was not long after the 
selective service machinery began to function and to send men into 
service that legal problems affecting servicemen began to appear, 
both at the home of the serviceman and at camp. These problems 
naturally disturbed the serviceman with a consequent reduction of 
efficiency and moraie apparent to officers charged with the duty of 
converting civilians into fighters capable of defending their country. 
The first outstanding effort to take care of this need was at Lowry 
Field, Denver, Colorado by the Denver Bar Association. This re- 
sulted in arrangements between the War and Navy Departments and 
the American Bar Association for world-wide rendition of volunteer 
civilian legal service to the serviceman and to his family. Hon. 
George Maurice Morris, then president of the American Bar Asso- 
ciation and Hon. Tappan Gregory, chairman of its Committee on 
War Work, proceeded personally to educate the state and local 
chairman in the problem. They and their efficient assistants brought 
home to the profession the need of the serviceman for legal service. 





*Soldiers and Sailors Civil Relief Act of 1940, Approved Oct. 17, 1940; 50 
USCA §501-590 (appendix). 
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Organization of War Legal Service. The War Department offi- 
cially put the plan into effect March 16, 1943,2 and War Legal 
Service offices were then opened in the various camps throughout 
the world. Very shortly thereafter, the Navy established the ar- 
rangement throughout the Navy. General policies determined by 
the Army and Navy passed from the War and Navy Department 
to the Committee on War Work of the American Bar Association, 
and in turn to state and local bar associations. Legal problems of 
the serviceman in the camp—or at sea—came in most cases to the 
State Committee from the serviceman or from the camp or station 
legal assistance officers. The camp legal assistance offices are staffed 
by officers and men who were practicing attorneys in private life. 


War Legal Service to Servicemen in Wisconsin. A very consid- 
erable number of servicemen have, at one time or another, been 
stationed at camps and schools in Wisconsin, notably at Truax 
Field, The University of Wisconsin, Marquette University, Camp 
Williams, Camp McCoy, Indian School at Tomah, and other schools. 
The amount of legal work demanded of civilian lawyers in the vicinity 
of these camps has been very considerable. The work at Truax Field 
and the University of Wisconsin was most ably handled by the Dane 
County bar. The demand for legal service for servicemen located at 


Camps McCoy, Williams, and Tomah, was extremely heavy, and 
fell upon the small number of attorneys in Monroe and Juneau 
Counties with some aid from surrounding and adjacent counties. 


Work by Local Bar Associations. The arrangements entered into 
between the American Bar Association and the War and Navy 
Departments contemplated local rendition of service. Fortunately 
in Wisconsin, through the affiliation of local bar associations with 
the State Bar Association, there existed an organization in each 
of the seventy-one counties of this state capable of the immediate 
undertaking of this work. The State Committee acted as a “clear- 
ing house” between the American Bar Association, the Red Cross, 
local service units and officers, the local bar associations, local en- 
forcement officers, and legal aid societies. The success of the profes- 
sion in this field of work has been due in large part to the help and 
cooperation received from the non-legal organizations. 

The local bar associations in turn transmitted to their members 








*War Dept. Circular #74—Amended by War Dept. Cir. #73 January 17, 


1943. 
* Navy Dept. Bulletin R-1164 (Legal Assistance for Naval Personnel). 
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requests for legal service, although many requests were taken care 
of personally by the officers of the local bar associations. 


The Initial Character of Work. In the fall of 1940, we were trans- 
formed from a nation at peace to a nation thinking of preparedness. 
The Selective Service machinery began to function and took men 
from private life into service. Many persons went into the service 
little dreaming that they would be confronted with the legal prob- 
lems which soon developed. These problems largely concerned their 
civilian business and property affairs, and they naturally took their 
problems to their War Legal Service officers, and in turn these prob- 
lems reached the War Legal Service Committees or local bar asso; 
ciations. It soon became apparent that better legal service could 
be rendered by anticipating these problems by pointing out to the 
serviceman problems which could be attended to before induction or 
enlistment. 

Modeled after a similar work of the Bars of New York and Con- 
necticut, the Wisconsin Bar Association in cooperation with the lo- 
cal office of the Sixth Service Command and the Public Informa- 
tion Program of the American Bar Association, prepared a list of 
such problems under the title, “A Guide to the Things Necessary to 
Be Considered by Men About to Enter the Service.” Beginning with 
January 19434 copies were made available to servicemen at the local 
induction center, so that between induction and the time of his re- 
porting for service he would have time to give attention to these 
problems. It was noticeable that shortly after this practice was 
started there was virtually no call upon the Wisconsin Committee 
for aid to men in service concerning their business affairs which 
could have been taken care of before entering the service. With this 
experience perhaps a similar guide can be prepared for the benefit 
of the serviceman about to resume civilian life. 


Law Compendia. West Publishing Company gratiously printed 
a compendium of laws of each of the various states, which was pre- 
pared under the auspices of the Junior Bar Conference of the 
American Bar Association and its War Work Committee; for the 
Wisconsin Compendium, assistance was rendered by its War Legal 
Service Committee. Requests for information as to the status of the 
Wisconsin laws on various matters called for the setting up of a 
special sub committee on compendiums and legal information. Ques- 





*Eisendrath, Jack N.—1943 Proceeptincs Wisconsin Bar ASSOCIATION 
(WBA) p. 81. 
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tions on marriage and divorce, proxy marriages, powers of attorney, 
etc., have received the careful attention of this sub-committee and 
legal information on these subjects has been made available to camp 
War Legal Service offices. By putting correct information in the 
hands of the War Legal Service officers they were saved a great deal 
of time and effort. 

The Wisconsin statutes on marriage and divorce were printed 
and sent to many War Legal Service officers, and when a divorce 
action was sought by a serviceman a very comprehensive “Question- 
naire” prepared by the Committee of the Milwaukee Bar Asso- 
ciation and adopted by the State Committee was sent to him so that, 
with the assistance of the camp War Legal Service officer, he was 
able to furnish intelligent and accurate information to the civilian 
lawyer. 


War Legal Service Panels. The bar associations in the more popu- 
lous communities such as Milwaukee, Dane County, and Racine, or- 
ganized panels of attorneys to service under the direction of local 
chairmen. Information concerning the existence and purpose of these 
panels was given to the local service units, the U. S. O., as well as 
to the Red Cross, Legal Aid Societies and law enforcement officers, 


and accordingly many calls for legal assistance came directly to the 
local committee. 


Changing Nature of the War Legal Service. For some time the 
bulk of work coming to the attention of the Wisconsin Legal Service 
Committee has concerned itself with domestic problems. In a coun- 
try in which one out of six marriages prior to 1940 resulted in 
divorce, it is to be expected that, with twelve million men in the 
service, a great deal of work involving domestic problems will be 
encountered. The importance of this problem cannot be overlooked.® 


Anticipated Post-War Legal Service. With the cessation of hos- 
tilities, there will be many calls by servicemen for legal help. While 
a man is engaged in battle or is preparing for battle, he is not likely 
to pay much attention to his legal problems. However, when the war 
is over the serviceman will naturally think of his personal affairs. 
Many cases against servicemen have been stayed for the duration. 
The Courts will probably be busy after the “Duration” considering 








* Dolan, Mrs. Julia B —1943 ProcEEDINGS WISCONSIN Bar ASSOCIATION p. 75; 
1944 ProceepINcs WISCONSIN Bar ASSOCIATION Pp. ........; Aug. 1944 Wisconsin Bar 
AssoctaTIon BULLETIN p. 134. Kenney, John J.—Milwaukee; 1943 Procerpincs 
Wisconsin Bar ASSOCIATION p. 77. 
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motions to advance these cases for trial. Many actions can be ex- 
pected to be brought against the serviceman, and it is not entirely 
unlikely that many people will be of the mistaken impression that the 
Soldiers and Sailors Relief Act is no longer in force. The Soldiers 
and Sailors Relief Act of 1940 and as amended in 1942 has far- 
reaching effect. Deficiencies in the Soldiers and Sailors Civil Re- 
lief Act have been receiving careful study by lawyers, and the Mil- 
waukee Bar Association has suggested extensive amendments to the 


Act.? 

A Serviceman’s Post-War Right to His Job. The legal right of 
the serviceman to his job is an important one and may produce much 
legal controversy. Much thought on this subject has already been 
given® and it is a matter on which members of the bar should be 
well informed. A sub-committee of the Wisconsin Bar Association 
War Legal Service Committee has been formed to give thought and 
study to this problem and to assist local bar associations wherever 
possible. 


Pension Claims. The legal profession has had little experience 
in representing the serviceman in pension claims and in claims against 
the Government under the various veteran’s acts. The broad pen- 
sions under present legislation and provisions of the G. I. Bill of 


Rights® may present many legal controversies for members of the 
bar to attend to. 

Preparation for Post-War Legal Service. The Wisconsin Bar 
Association has attempted to anticipate some of the probable needs of 
servicemen for legal service, and has set up sub-committees in par- 
ticular fields as follows: 


Post War Placement and Training of Lawyers in Service. 
Domestic Relations Problems. 
Committee on State and Federal Legislation Pertaining to Serv- 


icemen. 


Post-War Job Rights. 








* Tibbs, Brooke, Soldiers and Sailors Civil Relief Act of 1940, (1943) 27 Maro. 
L. Rev. 59; Warner, John C.; Federal Moratorium Laws for Servicemen, Feb. 1941 
Wisconsin Bar ASSOCIATOIN BULLETIN p. 9; Amendments to Soldiers and Saii- 
ors Relief Act of 1942. 

"Milwaukee Bar Association—Proposed amendment to Soldiers and Sailors 
Relief Act, Nov. 1944 Wisconsin Bar AssociaTION BULLETIN p. 205. 

* Warner, John C.; August 1944 Wisconsin Bar ASSOCIATION BULLETIN p. 135. 
Set out in full in the 1944 Proceedings Wisconsin Bar ASSOCIATION. 

*Servicemen’s Readjustment Act of 1944, Public Law 346, 78th Congress, 
Chapter 268, 2nd Session ($1767). Approved June 22, 1944. 
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Committee on Legal Compendia and Legal Information. 
Committee on the G. I. Bill of Rights. 


Our Returning Serviceman Lawyer. The problems of our brother 
lawyers in service has received much thought and consideration at 
the hands of the Wisconsin War Legal Service Committee in the 
hope that every possible help may be given him upon his return. 

It is the policy of the Wisconsin War Legal Service Committee 
and the Milwaukee Bar Association War Legal Service Committee 
that servicemen’s cases be assigned to the returned serviceman lawyer. 


Compensation of the Civilian Volunteer Lawyer. The test which 
seems generally to have been applied is that no serviceman or de- 
pendent of a serviceman should be allowed to go without service be- 
cause of his inability to pay. The serviceman has evinced a very 
splendid appreciation of this service and has almost universally ex- 
pressed a desire to pay for service. 

A vast amount of legal service has been done for servicemen free 
of charge. In court matters, or matters taking a large amount of 
time or involving substantial business transactions, fees have been 
charged and they have as a rule, been as modest as would be fair 
to the attorney. 

The Milwaukee Bar Association, early in its experience, adopted 
the rule that all fees charged to servicemen would be subject either 
to the determination of its Committee or preferably by the Court 
in which the service was rendered. 

The real compensation to the lawyer representing the serviceman 
may be summed up in the words of the Chief of the Legal Assistance 


of the Army as follows: 
“With regard to your request that I give you some points which 
I think should be specially stressed in your forthcoming article 
on War Legal Service for the Wisconsin Law Review, I sug- 
gest that you emphasize the organizational basis of the legal 
assistance plan and its purposes, the extent of the service; the 
whole-hearted cooperation of the War Work Committees and 
associated civilian lawyers and legal aid organizations with the 
Army and Navy Legal Assistance Officers ; the beneficial effect 
on morale of the armed forces, particularly as reflected in the 
reduction of the number of cases of absence without leave and 
in the more rapid recovery of sick and wounded personnel after 
legal assistance has been given them; a better understanding by 
the public generally of the attorney and client relationship and 
of the value of professional legal services; and the official 
recognition of the services of the civilian bar, by the War and 
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Navy Departments in the award of Certificates of Appreciation 
to the various State Bar Association.’’!° 


The Chief of Legal Assistance of the Judge Advocate General’s 
office of the Navy has commented on volunteer civilian legal service, 
stressing 

“the self sacrifice of the Civilian Bar in giving of their time, 


often with inadequate or no compensation for the good of their 
brethren in the service,” 


and he continues, 


“I should like to stress the effect on the morale of men in the 
naval service and the reduction of disciplinary cases which testi- 
mony, particularly from overseas, indicates can be directly attri- 
buted to the work of Legal Assistance. I believe it is admitted 
on all sides that Legal Assistance in the Armed Forces could 
never have existed in anything like its present form without 
civilian bar cooperation.”™ 


The award to the Wisconsin Bar Association by the Navy and 
War Departments for outstanding service to persons in the armed 
forces, confirmed.by numerous letters from servicemen, should please 
and arouse pride in every member of the profession. 

The job will not be finished when the war is won. The thousands 


already discharged need help in asserting their rights to and in ob- 
taining jobs, and in prosecuting claims for medical and other assist- 
ance. The duty of the bar to render service to them and to those who 
follow them will continue until each is adjusted in his civil life. 





* Blake, Milton J., Lt. Col. J.A.G.D. Chief, Legal Assistance Branch; Letter 
dated November 27, 1944. 

1 Bentley, Richard, Commander, USNR Chief of Legal Assistance U. S. Navy; 
Letter dated January 5, 1945. The opinions expressed by Col. Blake and Com- 
mander Bentley are, under regulations pertaining to their respective departments, 
their own private opinions. They are not to be construed as official or as reflecting 
the views of their respective departments. The term “Legal Assistance” is in- 
variably used in the service for what the civilian lawyer usually designates as 


War Legal Service. 





CARE OF ILLEGITIMATE CHILDREN IN WISCONSIN 


RosaMonp G. Doran 


A lawyer called upon to advise an illegitimately pregnant girl 
undoubtedly fully realizes that human happiness and life may de- 
pend upon his wisdom. He may fail in wisdom, taking the long view, 
by seeking to aid the girl in realizing her desires of the moment. 
More likely, a failure will be owing to his ignorance of what proce- 
dures and facilities are available. It is the purpose of this article to 
supply that information. 

Since the passage of the Children’s Code, the state first through 
the Board of Control and more recently through the Board of Pub- 
lic Welfare, has been responsible for the care of children born out 
of wedlock. Section 46.03 (11) of the Wisconsin Statutes provides 
that “the Board shall promote the enforcement of all laws for the pro- 
tection of mentally defective, illegitimate, dependent, neglected, and 
delinquent children except laws whose administration is expressly 
vested in some other State Department.” Section 46.03 (12) further 
provides that “when notified of the birth or expected birth of an il- 
legitimate child the board shall through the advice and assistance of 
the mother, or, if necessary, independently of the mother, see to it 
that the interests of such child are safeguarded, that appropriate 
steps are taken to attempt to establish the paternity and that there 
is secured for him the nearest possible approximation to the care, 
support and education that he would be entitled to if born of lawful 
wedlock.” 

The Board of Public Welfare delegates its responsibilities in this 
field to the Division of Child Welfare. The reports concerning the 
unmarried mother come to this divsion through many sources—the 
mother herself, relatives, physicians, attorneys, hospitals, pastors, 
schools, private agencies, or friends. In some instances expectant 
mothers have planned carefully for their confinement and for care 
of the child; others are completely bewildered and at a loss as to 
what ought to be done. It is the function of the Division of Child 
Welfare to provide the proper advice and assistance which the cir- 
cumstances of a particular case require. 

In cases where the unmarried mother contemplates keeping the 
child in her own home, plans are usually worked out for her con- 
finement in her home community. She may need advice as to how to 
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proceed with action against the alleged father, so as to insure when- 
ever possible the legal adjudication of paternity, as well as financial 
contribution from the alleged father toward the support of the child. 

When the unmarried mother wishes to release her child for 
adoptive placement, the case is referred at an early date to one of 
the licensed child placing agencies in the state, which is in a position 
to help the mother in making plans for her confinement and also in 
making plans for her child’s future. These agencies are licensed an- 
nually by the State Department of Public Welfare and serve the 
children coming within their respective jurisdictions. The following 
agencies are licensed to do this type of work. Children’s Service So- 
ciety, with main offices at 734 No. Jefferson St., Milwaukee; Luth- 
eran Welfare Society of Wisconsin, with main offices at 3005 West 
Kilbourn Avenue, Milwaukee; Lutheran Children’s Friend Society, 
8138 Harwood Avenue, Wauwatosa. In addition there are four 
Catholic agencies serving the various diocesan groups in the state: 
The Catholic Social Welfare Bureau, 625 North Milwaukee Street, 
Milwaukee; The Green Bay Diocese Apostolate, Green Bay; Cath- 
olic Welfare Bureau, La Crosse; the Social Service Agency, Su- 
perior. Many of these agencies maintain district offices so that where 
referral is originally made to the main office, the unmarried mother 
will be informed of the district office which is located nearest to her 
home. 

It is often necessary to assist the unmarried mother in leaving 
her home community for the purpose of preventing her condition 
from being revealed to members of her family and friends. Occa- 
sionally the unmarried mother possesses enough funds to enable her 
to provide for her own care in a private boarding home sufficiently 
distant from her community to assure some degree of secrecy. In 
this case arrangements are made with a private physician, for her 
confinement and care in a private hospital. Other mothers choose 
to enter one of the maternity homes located within the state. Protes- 
tant girls may enter the Martha Washington Maternity Home, an 
institution conducted by the Salvation Army at Milwaukee. There 
are also three Catholic hospitals which provide care for unmarried 
mothers: Misericordia Hospital, Milwaukee; Saint Mary’s Mothers’ 
and Infants’ Home, Green Bay; Saint Ann’s Hospital, La Crosse. 
Prior to entry into a maternity home it is necessary that the un- 
married mother have a negative Wasserman and Smear. The un- 
married mother may enter such an institution several weeks or 
months prior to the birth of the child, and may leave following the 
Lirth of the child when the attending physician deems her physically 
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able, and when the child welfare agency has made satisfactory plans 
for her care and for care of the child. 

Upon the mother’s discharge from the hospital, there are several 
plans which she may consider for the care of her child, and the de- 
cision must be her own. She may take the child with her to her own 
home or to the home of relatives. The child may be placed in an ap- 
proved foster home under the supervision of either a licensed child 
placing agency, or a county children’s worker. Foster homes are 
selected because it is felt that they are equipped to give the children 
the best possible care, and it is understood that the children are 
being cared for only temporarily. The children are seen regularly by 
the agency worker and are examined by a competent physician. 
While the child is being cared for in a foster home, the mother may 
make up her mind definitely as to whether she wishes eventually to 
take this child into her own home, whether she hopes to marry the 
alleged father,, or whether she wishes to release the child perman- 
ently for adoptive placement. 

Should the mother decide to release her child for adoptive place- 
ment, arrangements are made through the Juvenile Court with the 
agency active on the case for termination of the mother’s rights and 
for a permanent commitment to the respective agency. The agency 
is then prepared to place the child in a permanent adoptive home. 
Unmarried mothers are referred to the agency of their religious 
faith, and the agency in turn places the child in an adoptive home 
of the mother’s religious faith. In this way it is assured that a Luth- 
eran child will be placed in a Lutheran home, a Catholic child in a 
Catholic home, etc. There are many factors to be taken into con- 
sideration when an agency accepts a child for adoptive placement. 
We have found over a period of years that it is important that chil- 
dren be placed in a home where they will grow up to be a very real 
part of the family group. To insure this result, as much information 
as possible is obtained regarding the unmarried mother’s background 
and also that of the alleged father. It is important, for instance, to 
know the nationality and the physical and mental history of the par- 
ents, all of which will determine the type of home in which the child 
will be placed. Although this method of placement takes longer than 
it would if more hasty placements were made, it has been proven 
that in the long run the child is happier, as are also the adoptive 
parents. 

In reviewing the illegitimacy reports over a period of the past 
three and a half years, it is interesting to note that there has been a 
slight increase in the number of births reported to the division re- 
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cently. In 1940 there was a monthly average of 105, in 1941 an aver- 
age of 106, in 1942 an average of 104, in 1943 an average of 117, 
and for the first six months of 1944 a monthly average of 145. In 
many communities in the state, the number of illegitimate births has 
remained almost constant. We find, however, that the largest in- 
crease occurs in those counties affected by war industries, and in 
close proximity to navy and army camps. As is to be expected there 
is an attendant number of problems presented in the working-out 
of the individual case. It is difficult in many instances to attempt 
the legal adjudication of paternity since the man in question may be 
in service overseas. Through the assistance of the American Red 
Cross some attempts have been made to deal with this problem. We 
find, however, that in the cases coming to our attention, it is really 
a very small percentage of the cases in which soldiers are named as 
the alleged father. During the month of August 1944, of the total 
number of 118 cases reported to the Division of Child Welfare, in 

only 17 cases did the unmarried mothers name a man in the armed 
services as the father of the child. We find that there can be no 
set rule which applies to cases of illegitimacy. Each case coming 
to the attention of the division has its own individual problems that 
must be met on an individual basis. It is hoped that the attorneys 
throughout the state will feel free to call upon the services of the 
Division of Child Welfare, if an unmarried mother does apply to 
them for assistance in working out her problems. 























































A CODE OF EVIDENCE FOR WISCONSIN?* 


JUDICIAL NOTICE AND THE MODEL CODE 
OF EVIDENCE 


Katuryn H. BALDWIN AND Emity P. Dopce 


I. PRoBLEMsS oF JupIcI1AL Notice Now UNSETTLED oR 
UNSOLVED By COMMON LAw oR STATUTE 


‘ 


Although it may not always have been known by the term “ju- 
dicial notice,” the practice of the courts’ taking cognizance of cer- 
tain facts and thereby obviating the necessity for their proof is a 
practice which “is probably coeval with legal procedure itself.’ 
The primary purpose of courts is, of course, the adjustment of dis- 
putes between litigants, in which proceedings the litigant must prove 
his case, but it is well recognized that what is known need not be 
proved. Therefore, through the use of the process of judicial notice 
the settlement of disputes in courts of law has been and can be much 
expedited. There are attendant upon its use, however, many difficul- 
ties (some of which will be discussed in greater detail later on in 
this article). 

First, there are and can be no rigid rules for the application of 
judicial notice. So far as the law of the land is concerned, and the 
organization and duties of the court itself, these may be said to be 
peculiarly within the knowledge of the judge; but as to facts outside 
of the foregoing the principal guide is common knowledge or notor- 
iety. It must be assumed that both the judge and the jury know 
what is so generally accepted as to be incapable of dispute by rea- 
sonable men.? However, what everyone knows and accepts today as 


* Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of the papers being puplished under this 
general title. The purpose of collecting and publishing these papers is to stimulate 
a State-wide interest in and discussion of the Model Code of Evidence of the 
American Law Institute. It is not a purpose either to promote or to discourage 
the adoption of that Code. Any opinions expressed in the articles on the de- 
sirability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of Evidence with comments, 
essays, etc., can be obtained through book dealers for $3. 

The articles do not appear in the order in which the Rules discussed in them 
appear in the Code. 

* Jones, Evmpence (2d ed. 1908) 114, #105. 
*Morgan, Judicial Notice (1944) 57 Harv. L. R. 269. 
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an established fact may not be true in the world of affairs tomorrow.* 
It is also clear that while the court may take judicial notice of a 
particular fact or set of facts in one case, such fact or set of facts 
will usually not reappear in a subsequent case to furnish the basis for 
the court’s taking judicial notice. For these two reasons it is appar- 
ent that the principle of stare decisis will not operate to any great 
extent in the field of judicial notice. 

Second, is the question of whether or not the fact noticed should 
be conclusive and not subject to rebuttal. One theory would hold 
judicial notice to be something outside of the field of evidence; that 
is, in itself it would be proof.4 The opposing theory maintained by 
Wigmore’ is that judicial notice merely means that the court as- 
sumes that the matter is so notorious that it will not be disputed, but 
that the opponent may dispute the matter “by evidence” if he be- 
lieves it to be disputable. This would make judicial notice only a 
rule of evidence or procedure, a presumption. 

Third, there are the procedural problems of getting the court to 
take judicial notice, of directing the court to proper source materials 
and giving the opponent equal opportunity to present such materials, 
and of getting the fact noticed into the record. 

Fourth, is the problem of what effect the appellate court will give 
to a fact judicially noticed in the lower court. There are instances 
in which the lower court took judicial notice of a fact which was not 
supported by the referee’s findings or source materials, and the apel- 
late court gave full effect to the fact judicially noticed, holding that 
the findings of the referee were not conclusive upon the court but 
were presented only to refresh its memory.® 

Fifth, courts are inclined to use judicial notice only where it is 
mandatory, and to overlook its permissive possibilities. In most 
courts there is no mandatory rule applicable to facts of common 
knowledge as distinguished from domestic law. Because of this, its 








*Menominee River Sash & Door Co. v. Milwaukee & N. R. Co., 91 Wis. 447, 
65 N. W. 176 (1895) (where judicial notice was taken that there was no device 
which would wholly prevent escape of sparks and cinders from railway loco- 
motives) ; and Schlag v. C. M. & St. P. Ry. Co., 152 Wis. 165, 139 N. W. 756 
(1913) (where the court refused to take judicial notice that there were no spark 
arresters which would prevent the emission of sparks from locomotives. the 
court holding that the previous decision was not binding upon it). See also State 
ex rel. Attorney General v. Norcross, 132 Wis. 534, 112 N. W. 40 (1907). 

“Morgan, Judicial Notice (1944) 57 Harv. L. R. 269. 

%y WicmoreE, Evipence (3d ed. 1940) 535, §2567, and see infra, text and notes 
82 ff. 
*State ex rel. Carnation M. P. Co. v. Emery, 178 Wis. 147, 189 N. W. 564 


(1922). 








194 WISCONSIN LAW REVIEW [Vol. 1945 


use is unreasonably limited and it does not fully serve the pur- 
pose for which it was intended. 

Sixth, there is the question whether judicial notice is properly used 
only during the trial of an issue or whether it has also a proper place 
in passing on demurrers to the pleadings’ and in proceedings subse- 
quent to trial. 


II. THE Wisconsin Law 


The cases and statutes in Wisconsin can more or less be broken 
down into the following headings and sub-headings. 

1. Laws. a. Domestic public and private laws. Probably the 
earliest subject of judicial notice was the law of the forum; but this 
was qualified by the fact that the law definitely had to be public in 
character and not private. This is the law today. However, the line 
between what constitutes public, and what constitutes private, laws 
has become increasingly shadowy. In the first place, the legislatures 
of most states have adopted the practice of publishing all laws, both 
public and private, and often the method of publication is the same. 
In the second place, the legislature not infrequently provides within 
an act itself, private in nature, that the courts of that state shall 
take judicial notice of it despite its private character. Thus a law is 
not changed from a private into a public law, but, by enactment, ju- 
dicial notice is required to be taken of a specified private act. This 
legislative declaration has been held to be binding also on the fed- 
eral courts in that state.® Although this mandate of the legislature . 
as to private legislative enactments is apparently binding upon the 
courts, there is some question as to the force of a provision in the 
charter of a village set up under private and local laws, which de- 
clares that “all courts of this state shall take judicial knowledge” of 
all ordinances of the village trustees, “the same as of general laws of 
the state.”?° 


*State ex rel. Scanlan v. Archibold, 146 Wis. 363, 131 N. W. 895 (1911). 

* McCaffrey v. Town of Lake, 234 Wis. 251, 290 N. W. 283 (1940); Journal 
Printing Co. v. City of Racine, 210 Wis. 222, 246 N. W. 425 (1933); Brown v. 
Milwaukee Terminal Ry. Co., 199 Wis. 575, 224 N. W. 748, reversed 199 Wis. 575, 
227 N. W. 385 (1929); Town of Humboldt v. Schoen, 165 Wis. 541, 163 N. W. 
177 (1917) ; Horn v. Chicago & Northwestern Ry. Co., 38 Wis. 463 (1875); Voight 
v. Hoeflinger, 31 Wis. 257 (1872); Castello v. Landwehr, 28 Wis. 522 (1871); 
Alexander v. City of Milwaukee, 16 Wis. 247 (1862) ; Terry v. City of Milwaukee, 
15 Wis. 490 (1862); Clark v. City of Janesville, 10 Wis. 136 (1860); City of 
Janesville v. Milwaukee & M. R. Co., 7 Wis. 484 (1859). 

* Case v. Kelly, 133 U. S. 21, 10 S. Ct. 216, 33 L. ed. 513 (1890). 

® Petit v. May, 34 Wis. 666 (1874) (“It is difficult to perceive how the legis- 
lature can thrust knowledge into the heads of judges in this way, or what good 
can come of the enactment, unless parties interested bring the ordinances or 
copies of them into court and put them in evidence in the usual way.” p. 674). 
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Not only do the courts notice the contents of the laws themselves, 
but they also notice the conditions to which they apply," the pur- 
pose of the statutory provisions,’? and they are bound to judicially 
know when laws take effect."® 


b. Municipal ordinances. In general, under the common law, 
municipal ordinances are not the subject of judicial notice,!* and 
even though the ordinance is pleaded, if it is improperly done, ju- 
dicial notice cannot correct the fault.1°> However, in Horn v. Chicago 
end Northwestern Railway Co.’* there was admitted in evidence an 
ordinance of the city of Janesville not pleaded in the complaint, but 
since no objection was specifically made on this ground and since any 
objection might have been obviated by amendment, the court hesi- 
tated to reverse the judgment on that ground alone. In another type 
of situation the court also indirectly took judicial notice of an ordin- 
ance in that it noticed a legislative change in the special charter of a 
municipal corporation although an ordinance was necessary to the 
adoption of a change.}” 

Therefore, until 1921, no courts took judicial notice, except as | 
mentioned above, of city ordinances. In that year the legislature 
passed Chapter 390, Laws of 1921,1* making it mandatory upon mu- 
nicipal courts to take judicial notice of ordinances in cities in which 
they have jurisdiction. Within two years the limitations of this 
statute were considered, and it was determined that although the 
municipal court in question might have taken judicial notice of a 


* municipal ordinance upon which the validity of its judgment rested, 


if such municipal court made no reference to the ordinance in its 
findings or decision, the supreme court could not know whether the 
ordinance had a legal existence, because the supreme court is not 
authorized, it was held, to take judicial notice of it as a matter of law 
and could hardly do so as a matter of fact.'® 


c. Administrative Rules and Regulations. There is not much law 





“4 Lomasco Realty Co. v. City of Milwaukee, 242 Wis. 357, 8 N. W. (2d) 372, 
8 N. W. (2d) 865 (1943). 

State ex rel Torres v. Krawczak, 217 Wis. 593, 259 N. W. 607 (1935). 

* Berliner v. Town of Waterloo, 14 Wis. 378 (1861); Attorney General v. 
Foote, 11 Wis. 14 (1860). 

“State v. Koch, 138 Wis. 27, 119 N. W. 839 (1909); Stittgen v. Rundle, 99 
Wis. 78, 74 N. W. 536 (1898) ; Yates v. City of Milwaukee, 77 U. S. 497, 19 L. ed. 
984 (1870). 

* O’Brien v. Fred Kroner Hdw. Co., 175 Wis. 238, 185 N. W. 205 (1921). 

%°38 Wis. 463 (1875). 

™ Davey v. City of Janesville, 111 Wis. 628, 87 N. W. 813 (1901). 

* Wis. Stat. (1943) §328.02. 

” Wergen v. Voss, 179 Wis. 603, 192 N. W. 51 (1923). 
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on this subject, but the court has taken judicial notice of well-known 
regulations such as the building code,”° and of the orders, decisions, 
and interpretations of such well-known administrative bodies as the 
Industrial Commission.** On the other hand, the court has refused 
to take judicial notice of the resolutions of the Firemen’s Pension 
Board.** It will also not take judicial notice of administrative regu- 
lations or a code where the question sought to be raised by the code 
would not be reached in the case in question.** Occasionally, judicial 
notice will be taken of general administrative practice.** 


d. Foreign Laws. The common law rule in this state, as in most 
states, is that while judicial notice will be taken of laws of the 
forum and United States laws,” it will not be taken of the laws 
(either common or statutory law) of other states,?® and the act of 
Congress requiring full faith and credit to be given to the judgments 
of other states is not construed to require state courts to take judicial 
notice of the laws of another state.27 In the absence of proof, the 
presumption is that the law of another state is the same as our own,” 
except as to usury and other laws that impose a penalty or work a 
forfeiture.*® 

The common law was changed, however, by Chapter 214 of the 





® Skrzypezak v. Konieczka, 224 Wis. 455, 272 N. W. 659 (1937). 

™ State ex rel Priegel v. Northern States Power Co., 242 Wis. 345, 8 N. W. (2d) 
350 (1943); Nicolai v. Wis. Power & Light Co., 227 Wis. 83, 277 N. W. 674 
(1938); Wisconsin Power & Light Co. v. Beloit, 215 Wis. 439, 254 N. W. 119 
(1934). 

* Horlick v. Swoboda, 221 Wis. 373, 267 N. W. 38 (1936). 

* State ex rel Attorney General v. Fasekas, 223 Wis. 356, 269 N. W. 700 (1936). 

™“ State ex rel Lathers v. Smith, 238 Wis. 291, 299 N. W. 43 (1941). 

* Rollins v. Chicago & North Western Ry. Co., 149 Wis. 51, 135 N. W. 56 
(1912) error dismissed Chicago & North Western Ry. Co. v. Rollins, 229 U. S. 
627, 33 S. Ct. 771, 57 L. ed. 1357. 

* Ellis v. Gordon, 202 Wis. 134, 231 N. W. 585 (1930); Hamley v. Till, 162 
Wis. £33, 136 N. W. 968 (1916); Illinois Steel Co. v. Warras, 141 Wis. 119, 123 
N. W. 565 (1909) ; Columbia Banking Co. v. Bowen, 134 Wis. 218, 114 N. W. 451 
(1908); Howe v. Ballard, 113 Wis. 375, 89 N. W. 136 (1902); Eingartner v. 
Tilinois Steel Co., 94 Wis. 70, 68 N. W. 664 (1896); Swing v. White River Lum- 
ber Co., 91 Wis. 517, 65 N. W. 175 (1895); Slaughter v. Bernards, 88 Wis. 111, 59 
N. W. 576 (1894) ; Osborn v. Blackburn, 78 Wis. 209, 47 N. W. 175 (1890) ; error 
dismissed Blackburn v. Osborn, 149 U. S. 766. 13 S. Ct. 1043, 37 L. ed. 960; Con- 
tinental National Bank v. Wells, 73 Wis. 332, 41 N. W. 409 (1889); Rape v. 
Heaton, 9 Wis. 328 (1859). 

* Rape v. Heaton, 9 Wis. 228 (1859). 

*Ellis v. Gordon, 202 Wis. 134, 231 N. W. 585 (1930); Hamley v. Till, 162 
Wis. 533, 156 N. W. 968 (1916) ; Illinois Steel Co. v. Warras, 141 Wis. 119, 123 N. 
W. 656 (1909); Continental National Bank v. Wells, 73 Wis. 332, 41 N. W. 409 
(1889) ; Walsh v. Dart, 12 Wis. 635 (1860); Rape v. Heaton, 9 Wis. 328 (1859) ; 
RESTATEMENT, CONFLICT OF Laws (1934) $622. 

* Hull v. Augustine, 23 Wis. 383 (1868). But see Hite v. Keene, 149 Wis. 207, 
214, 134 N. W. 383, 135 N. W. 354 (1912). 
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Laws of 1921,®° providing that “the courts of this state shall take 
judicial notice of the statutes of the United States, and of all the 
states and territories thereof.’ This statute has been held not to 
apply to the common law of such other states and territories. 


2. PotiticaAL Facts. Whether or not a fact involving the political 
organization, officials, and official acts within the jurisdiction in ques- 
tion will be judicially noticed may depend either upon its being a 
part of the domestic law, or upon its notoriety. 


a. Internal affairs. The facts covered by this sub-heading are not 
those concerning directly the organization or existence of political 
units, administrative bodies, institutions, or officials, but rather those 
facts which come into existence by reason of the application of the 
law, or the operation of a political organization or institutions.*? 
Such a fact is that taxation of bank shares on an ad valorem basis 
results in a higher rate of tax than that imposed upon other monied 
capital taxed on the basis of income. Of such a fact the court will 
take judicial notice.** However, the court will not take judicial notice 
of the administrative policies of those engaged in supervising prisons 
and prison labor.** A state court will also take judicial notice that in 
a certain year the Federal Government made large appropriations 
in aid of constructing United States highways, railroad crossings, 
and similar projects.*> What results from the enactment of a muni- 
cipal ordinance may be a fact of such common knowledge that it be- 
comes the subject of judicial notice although the ordinance itself 


could not, as such, be judicially noticed.*¢ 


b. Domestic political organization and proceedings. In addition 
to taking judicial notice of the actual rules and regulations of admin- 
istrative bureaus, the Wisconsin court has even gone so far as to take 
notice of railway reports and tariffs as filed with the Railroad Com- 
mission.*7 The reason for this is that all such reports and tariffs, as 





” Wis. Stat. (1943) §328.01. 

" Switzer v. Weiner, 230 Wis. 599, 284 N. W. 509 (1939); Wis. Malting Co. v. 
City of Manitowoc, 225 Wis. 393, 274 N. W. 288 (1937); In re Kelley’s Will, 187 
Wis. 422, 204 N. W. 475 (1925). 

“Town of Bell v. Bayfield County, 206 Wis. 297, 239 N. W. 503 (1931). 

® Ashland County Bank v. The Village of Butternut, 208 Wis. 90, 241 N. W. 
638 (1932); see also First National Bank v. City of Hartford, 187 Wis. 290, 

203 N. W. 721 (1925). 

“State v. Whitefield, 216 Wis. 577, 257 N. W. 601 (1935). 

* Schaettle v. State Highway Commission, 223 Wis. 528, 271 N. W. 63 (1937). 

* Higbee v. Chicago B. & Q. R. Co., 235 Wis. 91, 292 N. W. 320 (1940). 

" Waldum v. Lake Superior Terminal and Transfer Ry. Co., 169 Wis. 137, 170 


N. W. 729 (1919). 
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well as the decisions of the commission, are considered public 
records. Both the commission and the court (including the Su- 
preme Court) may take judicial notice of their contents, and both 
parties may present computations therefrom in argument at any stage 
of the litigation.** Strictly related to political organization is the 
location, general boundaries, and juxtaposition of counties, towns, 
and wards,*® and also the fact that a county is a political subdivision 
of the state. 


c. Domestic officials and institutions. Generally the court will take 
judicial notice of the existence of a particular office or body,® of 
the election or appointment of executives to such office,*? and of 
the fact that the officers of an administrative body reside in a par- 
ticular locality ;** but no judicial notice will be taken of the individual 
identity of the person filling the particular executive or administrative 
position, i. e., the then incumbent in office.*4 However, courts of 
the state are presumed to know who an executive filling an office 
created by the constitution may be at any given time.* This rule 
doubtless is based at least in part upon the fact that constitutional 
offices are important and notorious.*® Furthermore, the Supreme 
Court will take judicial notice of records in the office of the Secre- 
tary of State showing appointment to public office.** (This is in 
harmony with the rule that judicial notice is taken of public records.) 


d. Official acts and proceedings. The official acts of executives 
which are matters of record in the particular office in question are 
the subject of judicial notice.4* The court also takes judicial notice 





“Chicago & North Western Ry. Co. v. Railroad Commission, 156 Wis. 47, 145 
N. W. 216 (1914). See Ray A. Brown, Public Service Commission Procedure--A 
Problem and a Suggestion (1938) 87 U. Pa. L. Rev. 139. 

* State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N. W. 724 
(1892). 

“Young V. Juneau County, 192 Wis. 656, 212 N. W. 295 (1927). Vaudreuil 
Lumber Co. v. Eau Claire County, 239 Wis. 538, 2 N. W. (2d) 356 (1942). 

“ State ex rel. Ackerman v. Dahl, 65 Wis. 510, 27 N. W. 343 (1886). 

“ Martin v. C. Aultman & Co., 80 Wis. 150, 49 N. W. 749 (1891); Alexander 
v. Burnham, 18 Wis. 199 (1864). 

“State ex rel. Dinneen v. Larson, 231 Wis. 207, 284 N. W. 21, 286 N. W. 41 
(1939). 

“Miller v. Town of Jacobs, 70 Wis. 122, 35 N. W. 324 (1887). 

“State v. Williams, 5 Wis. 308 (1856). 

“9 Wicmore, Evmwence (3rd ed. 1940) 565, §2576. 

“State on complaint of Ryan v. Roden, 219 Wis. 132, 262 N. W. 629 (1935). 

“State ex rel. Priegel v. Northern States Power Co., 242 Wis. 345, 8 N. W. 
(2d) 350 (1943) ; Schoenburg v. Klapperich, 239 Wis. 144, 300 N. W. 237 (1941); 
In re McKenzie’s Estate, 232 Wis. 425, 287 N. W. 695 (1939); Wisconsin Power 
and Light Co. v. City of Beloit, 215 Wis. 439, 254 N. W. 119, followed in 215 
Wis. 454, 254 N. W. 126 (1934); Hillier v. Lake View Memorial Park, 208 Wis. 
614, 243 N. W. 406 (1934); Martin v. State, 51 Wis. 407, 8 N. W. 248 (1881). 
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of such statistical facts as a state or United States census,*® and gov- 
ernment surveys. 

It is not quite clear for just what purpose the court will take 
judicial notice of legislative journals. In 1877 the court said that 
no judicial notice would be taken of matters appearing in the journal 
of a legislative body,®! but in 1891 it was determined that courts will 
take judicial notice of the contents of the journals of the two legis- 
lative houses far enough to determine whether an act was actually 
passed in accordance with constitutional requirements.*? 


3. JUDICIAL ORGANIZATION AND PROCEEDINGS. Generally, judi- 
cial notice is taken of the existence and the jurisdiction of the vari- 
ous courts in domestic judicial organization,®* but no judicial notice 
will be taken of what particular types of courts there are in other 
states or of the proceedings of such courts,** although in an early 
case the Wisconsin court did judicially notice, in an action on a 
foreign judgment, that circuit courts of the states are courts of gen- 
eral jurisdiction. 

As to the proceedings and records of domestic courts, judicial 
notice can be taken only of the orders, judgments and proceedings 
in the same action in such court, no judicial notice being taken of a | 
judgment rendered in the same court in another action.5® The excep-— 
tion to this generalization is that of the garnishment action which is 
considered as substantially a continuation of the main action.5? 


4. Facts or COMMON KNOWLEDGE AND Notoriety. Judicial no- 
tice will be taken of matters of common knowledge,** which term has 
been variously expressed as those facts which are so generally ac- 





“Watts v. Rent-A-Ford Co., 205 Wis. 140, 236 N. W. 521 (1931); Grimm v. 
Bayfield Co., 174 Wis. 43, 182 N. W. 466 (1921) ; State ex rel. Attorney General v. 
Cunningham, 81 Wis. 440, 51 N. W. 724 (1892). 

” Atwater v. Schenck, 9 Wis. 160 (1859); Prieger v. Exchange Mutual Insur- 
ance Co., 6 Wis. 89 (1857). 

"Shipman v. State, 42 Wis. 377 (1877). 

“State v. P. Lorillard Co., 181 Wis. 347, 193 N. W. 613 (1923); Dane Co. v. 
Reindahl, 104 Wis. 302, 80 N. W. 438 (1899); McDonald v. State, 80 Wis. 407, 
50 N. W. 185 (1891). 

*State ex rel. Kickbush v. Hoeflinger, 35 Wis. 393 (1874); Meshke v. Van 
Doren, 16 Wis. 319 (1862). 

“Swing v. White River Lumber Co., 91 Wis. 517, 65 N. W. 174 (1894); 
Fellows v. President etc. of Menasha, 11 Wis. 558 (1860). 

“ Jarvis v. Robinson, 21 Wis. 523 (1867). 

“State v. Steher, 158 Wis. 309, 149 N. W. 32 (1914). See also Nehring v. 
Niemerowicz, 226 Wis. 285, 276 N. W. 325 (1938); Brucker v. State, 19 Wis. 
539 (1865). 

* ©. L. Packard Machinery Co. v. Laer, 100 Wis. 655, 76 N. W. 596 (1898); 
Mace v. Roberts, 97 Wis. 199, 72 N. W. 866 (1897). 

"State v. Emery, 178 Wis. 147, 189 N. W. 564 (1922). 
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cepted as to be incapable of dispute by reasonable men, or what 
everyone knows and accepts in the ordinary processes of reasoning 


about everyday affairs.°° 


a. Natural, scientific and geographic facts. The court takes judicial 
notice of such facts insofar as they are of sufficient notoriety to be 
known to the average person who is not a specialist in any particular 
field within which the fact of which judicial notice is taken falls, 
The facts of the above type cannot be grouped, but are heterogen- 
eous and unrelated items. Thus, the court takes judicial notice of cer- 
tain recognized facts about the behavior of automobiles when in oper- 
ation, of the usual circumstances surrounding automobile accidents, 
of the relation of the condition and construction of highways to 
automobile traffic, and similar matters ;*° of principal geographic 
features, including navigability of waters, local division into counties, 
cities, etc., and their juxtaposition, relative situation of sections of 
land according to government survey, and the like ;** and of other 
miscellaneous unrelated facts within this field.°* Conversely, the court 
will refuse to take judicial notice of natural, scientific, and geographic 
facts or conclusions which are uncertain and disputable. 


” Morgan, Judicial Notice (1944) 57 Harv. L. R. 269. 

® Meissner v. Pappas, 124 F. (2d) 720 (C. C. A. 7th, 19); In re Madison 
Railways Co., 102 F. (2d) 178 (1939); Pecor v. Home Indemnity Co. of N. Y., 
234 Wis. 407, 291 N. W. 313 (1940); Seligman v. Orth, 205 Wis. 199, 236 N. W. 
115 (1931); Sovich v. Loewn, 198 Wis. 89, 223 N. W. 429 (1929); Hughes v. 
Rentschler Floral Co., 193 Wis. 492, 13 N. W. 625 (1927); Long v. Steffen. 194 
Wis. 179, 215 N. W. 892 (1927); Weitzman v. Bissill Lumber Co.. 193 Wis. 561, 
214 N. W. 353 (1927); Bell v. American Insurance Co., 173 Wis. 533, 181 
N. W. 733 (1921); Raymond v. Sauk Co., 167 Wis. 125, 166 N. W. 29 (1918). 

" The Montello, 78 U. S. 411, 20 L. ed. 191 (1870); Tregloan v. Hayden, 229 
Wis. 500, 282 N. W. 698 (1939); South Shore Utility Co. v. Railroad Commission 
of Wisconsin, 207 Wis. 95, 240 N. W. 784 (1932); York V. Cole, 190 Wis. 179, 
208 N. W. 944 (1926); Polebitzke v. John Week Lumber Co., 163 Wis. 322, 158 
N. W.. 62 (1916); Houlton v. Chicago, St. P., Milw. & O. R. Co., 86 Wis. 59, 
56 N. W. 336 (1893); State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 
51 N. W. 724 (1892); Siegbert v. Styles, 39 Wis. 533 (1876); Hughie v. Van Wye, 
23 Wis. 613 (1869); Hinckley v. Beckwith, 23 Wis. 328 (1868); Woodward v. 
Chicago and North Western Railway Co., 21 Wis. 309 (1867); Prieger v. Exchange 
Mutual Insurance Co., 6 Wis. 89 (1857). 

* Meredith v. City of Milwaukee, 204 Wis. 344, 236 N. W. 112 (1931); 
Beznor v. Howell, 203 Wis. 1, 233 N. W. 758 (1930); Frozone v. St. Paul Fire 
& Marine Insurance Co., 195 Wis. 494, 218 N. W. 845 (1928); Venne v. Damrow 
Bros. Co., 192 Wis. 249, 212 N. W. 796 (1927); Peschel v. Klug, 170 Wis. 519, 175 
N. W. 805 (1920); Pfeffer v. City of Milwaukee, 171 Wis. 514, 177 N. W. 850 
(1920); Steinkrause v. Eckstein, 170 Wis. 487, 175 N. W. 988 (1920); Adams v. 
City of Milwaukee, 144 Wis. 371, 129 N. W. 518 (1911); Owen v. Portage Tele- 
phone Co., 126 Wis. 412, 105 N. W. 924 (1905). 

®@ Beck v. Fond du Lac Highway Commission, 231 Wis. 593, 286 N. W. 64 
(1939); Klein v. Beeten, 169 Wis. 385, 172 N. W. 736 (1919); State ex rel, 
Attorney General v. Norcross, 132 Wis. 534, 112 N. W. 40 (1907); Ritchie v. 
Catlin, 86 Wis. 109, 56 N. W. 473 (1893) ; Oberich v. Gilman, 31 Wis. 495 (1872). 
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b. Human health, habits, and character. Judicial notice will be 
taken of well-recognized causes, characteristics and effects of dis- 
ease and physical injury as they relate to human beings ;"4 and of 
ordinary human traits, characteristics, peculiarities and courses of 
conduct. Conversely, as in the preceding sub-section, the court 
will not take judicial notice of such facts in this field as are uncertain 
and disputable.®¢ 


c. Commercial facts, including weights, measures, and values. 
The court will take judicial notice of general business conditions and 
customs, and conditions and customs in a given type of industry or 
trade. Thus, it has taken judicial notice of the depression of the 
1930's, when the depression commenced, when it reached its height, 
certain outstanding incidents thereot, such as the bank holiday, and 
the general adverse effect of the depression on real estate values, 
security values, etc.** The court will also take judicial notice of gen- 


“Milwaukee Maleable and Gray Iron Works v. Industrial Commission, 239 
Wis. 610, 2 N. W. (2d) 197 (1942); State ex rel. Martin v. City of Juneau, 238 
Wis. 564, 300 N. W. 187 (1941); Rosenbluth v. State, 222 Wis. 623. 269 N. W. 
292 (1936); Newman v. Industrial Commission 203 Wis. 358, 234 N. W. 495 
(1931); Zurich General Accident and Liability Insurance Co. v. Industrial Com- 
mission, 203 Wis. 135. 233 N. W. 772 (1930); City of Milwaukee v. Childs Co., 
195 Wis. 148, 217 N. W. 703 (1928); Monahan v. Mutual Life Insurance Co. of 
N. Y., 192 Wis. 102, 212 N. W. 269 (1927); Bryden v. Priem, 190 Wis. 483, 209 
N. W. 703 (1926); Im re Emerson’s Will, 183 Wis. 437, 198 N. W. 441 (1924); 
Vale v. Noe, 172 Wis. 421, 179 N. W. 572 (1920); In re Jansa’s Estate, 169 Wis. 
220, 171 N. W. 947 (1919); Kitzman v. Kitzman, 167 Wis. 308, 166 N. W. 789 
(1918) ; Meade v. Wisconsin Motor Manufacturing Co., 168 Wis. 250, 169 N. W. 
619 (1918). 

* Canzoneri v. Heckert, 223 Wis. 25, 269 N. W. 716 (1936); General Bronze 
Corp. v. Schmeling, 208 Wis. 565, 243 N. W. 469 (1932); Hanes v. Hermsen, 205 
Wis. 16, 236 N. W. 646 (1931); Hamus v. Weber, 199 Wis. 320, 226 N. W. 392 
(1929); In re Fortner’s Will. 188 Wis. 594, 206 N. W. 969 (1926); In re Wil- 
liam’s Estate, 186 Wis. 160, 202 N. W. 314 (1925); Smith v. Clayton Construction 
Co., 189 Wis. 91, 206 N. W. 67 (1925); Bowen v. Town of Osceola. 185 Wis. 11, 
200 N. W. 766 (1924); Im re Hamburger’s Will, 185 Wis. 270, 201 N. W. 267 
(1924); Ptak v. Kuetemeyer. 182 Wis. 357, 196 N. W. 855, 197 N. W. 363 (1924); 
Henderson v. O’Leary, 177 Wis. 130. 187 N. W. 994 (1922); Ogodziski v. Gara, 
173 Wis. 371, 181 N. W. 227 (1921); Gundlach v. Chicago and North Western 
Railway Co., 172 Wis. 438, 179 N. W. 577, 179 N. W. 985 (1920) ; In re Keenan’s 
Will, 171 Wis. 94, 176 N. W. 857 (1920); Hacker v. Heiney, 111 Wis. 313. 87 
N. W. 249 (1901). See also State ex rel. Weiss v. District Board of Schoo] Dis- 
trict No. 8 of the City of Edgerton, 76 Wis. 177, 44 N. W. 967 (1890). 

 Szelikicki v. Conncr Lumber and Land Co., 156 Wis. 286, 144 N. W. 255 
(1913); Phillips v. Town of Albany, 28 Wis. 340 (1871). 

* U.S. National Bank and Trust Co. of Kenosha, Wis. v. Sullivan, 29 F. (2d) 
412 (C. C. A. 7th. 1934); Fetzer v. State Bank of Forestville, 229 Wis. 452, 
282 N. W. 639 (1939); H. O. L. C. v. Robinson, 231 Wis. 248, 285 N. W: 768 
(1939); In re West’s Estate, 231 Wis. 337, 284 N. W. 565 (1939); Northern 
Hotel Co. v. Industrial Commission. 223 Wis. 297, 270 N. W. 66 (1937); In re 
Pratt’s Estate, 221 Wis. 114, 266 N. W. 230 (1936); Judevine v. Benzies-Montanye 
Fuel and Warehouse Co., 226 Wis. 512, 269 N. W. 295 (1936); In re Pfister’s 
Estate. 216 Wis. 42, 255 N. W. 911. 256 N. W. 245 (1934); Milwaukee Linen 
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eral business conditions and the cost of living during normal times." 
Judicial notice is taken, further, of widely recognized business cus- 
toms, such as the fact that in business transactions the giving of a 
check is equivalent to payment in cash. 

The court finds no difficulty in taking notice of well-recognized 
facts concerning certain types of industries, trades or businesses, 
such as the existence in the 1920's of a real estate situation of na- 
tionwide magnitude known as the “Florida boom.”7° 

The court will not take judicial notice of such uncertain matters 
as the value of services rendered by architects™ or by physicians.” 


d. Language and meanings of words. If the meanings of words 
and phrases are really notorious and unquestioned, it is proper for 
the court to take judicial notice, but local circumstances and usages 
of the time will control the ruling ;** and if the word or phrase is 
technical, such as that which describes the character of specific ma- 
chinery,7* no judicial notice can be taken. 


e. Time, days, and dates. It appears in Wisconsin that it is mand- 
atory upon the court to take judicial notice that aj certain date falls 





Supply Co. v. Ring, 210 Wis. 467, 246 N. W. 567 (1933); Rebholz v. Wet- 
tengel, 211 Wis. 285, 248 N. W. 109 (1933); Suring State Bank v. Giese, 210 Wis. 
489, 246 N. W. 556 (1933); State v. Industrial Commission, 206 Wis. 652, 242 
N. W. 321 (1932). 

* Newlander v. Riverview Realty Co., 238 Wis. 211, 298 N. W. 603 (1941); 
Christenson v. Mann, 187 Wis. 567, 204 N. W. 499 (1925); Ninneman v. In- 
dustrial Commission, 171 Wis. 190, 176 N. W. 909 (1920). 

* Voell v. Klein, 184 Wis. 620, 200 N. W. 364 (1924). See also Ketterer v. 
Bay Nash Co., 192 Wis. 243, 212 N. W. 670 (1927). 

"State v. Wis. Real Est. Brokers’ Bd., 192 Wis. 396, 211 N. W. 292 (1926). 
Other illustrative cases: Hermance v. Weisner, 228 Wis. 501, 279 N. W. 608 
(1938) ; State v. Grootemaat, 202 Wis. 155, 231 N. W. 628 (1930); State v. 
Zimmerman, 187 Wis. 180, 204 N. W. 803 (1925); Cutter v. Greene, 185 Wis. 
163, 201 N. W. 373 (1924); Krueger v. Topp-Stewart Tractor Co., 175 Wis. 264, 
185 N. W. 249 (1921); Schroeder v. Berlin Arcade Real Estate Co., 175 Wis. 79, 
184 N. W. 542 (1921); Brenner v. Herubin, 170 Wis. 565, 176 N. W. 228 (1920); 
City of La Crosse v. Railroad Commission of Wisconsin, 172 Wis. 233, 178 N. W. 
867 (1920); Sheffeld-King Milling Co. v. Jacobs, 170 Wis. 389, 175 N. W. 796 
(1920); State v. Petrick, 172 Wis. 82, 178 N. W. 251 (1920); Eberhardt v. 
Randall, 166 Wis. 480, 166 N. W. 6 (1918); State v. Norsman, 168 Wis. 442, 169 
N. W. 429 (1918); State v. Bodden, 165 Wis. 75, 160 N. W. 1077 (1917) ; Moore 
v. Michaelson, 152 Wis. 352, 140 N. W. 28 (1913); Walbridge v. Berlin Public 
Service Co., 151 Wis. 69, 138 N. W. 44 (1912); Van Kirk v. Citizens’ Insurance co. 
of Pittsburgh, 79 Wis. 627, 48 N. W. 798 (1891). 

mn v. Karger, 173 Wis. 288, 181 N. W. 232 (1921). 

™ In re Watzek’s Est., 211 Wis. 50, 247 N. W. 330 (1933). 

9 Wicmore, Evipence (3rd ed. 1940) 578, §2582. See also State ex rel. Priegel 
v. Northern States Power Co., 242 Wis. 345, 8 N. W. (2d) 350 (1943); Vogt v. 
Schienebeck, 122 Wis. 941, 100 N. W. 820 (1904). 

™ Osgood Co. v. Peterson Construction Co., 231 Wis. 541, 286 N. W. 54 (1939). 
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on Sunday.*® Wigmore says that in this connection there is often a 
misapplication of the term judicial notice. For example, in prac- 
tice the court often says that a calendar is to be judicially noticed, 
so that this matter goes to the jury, but the proper use is for the 
court to declare that the day of the month, etc., does not require 
evidence, and for the court then to consult the calendar to inform 
itself, in which case this question does not go to the jury,”* except 
in the form of an instruction. 


f. Management and incidents of particular occupations or busi- 
nesses. Perhaps the most miscellaneous assortment of facts which 
are judicially noticed because of their notoriety are those which con- 
stitute the incidents of individual businesses, trades, skills, and arts. 
They cannot be grouped or classified because they cover such widely 
diversified fields as the construction of buildings,”7 investment busi- 
ness,”8 insurance,” and many other enterprises.®° 





® Sentinel Co. v. A. D. Meiselbach Motor Wagon Co., 144 Wis. 224, 128 N. W. 
861 (1910). 

®Q WicmoreE, Evipencr (3rd ed. 1940) 532, §2566. 

™Skrzypezak v. Konieczka, 224 Wis. 455, 272 N. W. 659 (1937); Christensen 
v. Mann, 187 Wis. 567, 204 N. W. 499 (1925); Maryland Casualty Co. v. Thomas 
Furnace Co., 185 Wis. 98, 201 N. W. 263 (1924). 

™ Wilkinson v. Mutual Bldg. & Savings Assn., 13 F. (2d) 997 (C. C. A. 7th, 
1926); Schram v. Gerson, 29 F. Supp. 1000 (D. C. Wis. 1939); Halsey Stuart 
& Co. v. Public Service Commission of Wisconsin, 212 Wis. 184, 248iN. W. 458 
(1933); State v. Groctemaat, 202 Wis. 155, 231 N. W. 628 (1930); In're Har- 
rington’s Will, 142 Wis. 447, 125 N. W. 986 (1910). 

"Schau v. Morgan, 241 Wis. 334, 6 N. W. (2d) 212 (1942); In re Builders’ 
Mutual Casualty Co., 229 Wis. 365, 282 N. W. 44, 282 N. W. 504 (1938) ; Modern 
Grinder Manufacturing Co. v. Globe & Rutgers Fire Insurance Co. of N. Y., 192 
Wis. 319, 212 N. W. 523 (1927); Hobbins v. Hannan, 186 Wis. 284, 202 N. W. 
800 (1925); Diefenbach v. Jarett, 176 Wis. 70, 186 N. W. 189 (1922); Hill v. 
American Surety Co. of N. Y., 107 Wis. 19, 81 N. W. 1024, 82 N. W. 691 (1900). 

Red Star Yeast and Products Co. v. La Budde, 83 F. (2d) 394 (C. C. A. 7th, 
1936); Jordan v. Buick Motor Co., 75 F. (2d) .447 (C. C: A. 7th, 1935); Ex 
parie Lincoln Seiichi Kanai, 46 F. Supp. 286 (D. C. Wis., 19) ; Frank v. Kluchesky, 
237 Wis. 510, 297 N. W. 399 (1941); State ex rel. Lathers v. Smith, 238 Wis. 
291, 299 N. W. 43 (1941); State v. Neveau, 237 Wis. 85, 294 N. W. 796, 296 
N. W. 622 (1941); Wisconsin Gas & Electric Co. v. Wisconsin Tax Commission, 
221 Wis. 487, 266 N. W. 186, 268 N. W. 121 (1936); General Bronze Corpora- 
tion v. Schmeling, 213 Wis. 150, 250 N. W. 412 (1933); Polzin v. Wachtl, 209 
Wis. 289, 245 N. W. 182 (1932); William H. Schwanke, Inc., v. Wisconsin Tele- 
phone Co., 199 Wis. 552, 227 N. W. 30 (1929); U. S. Fidelity & Guaranty Co. v. 
Western Iron Stores Co., 196 Wis. 339, 220 N. W. 192 (1928); John F. Jelke v. 
Emery, 193 Wis. 311, 214 N. W. 369 (1927); Rosendich v. Chicago N. S. & M. R. 
Co., 185 Wis. 184, 201 N. W. 391 (1924); Voell v. Klein, 184 Wis. 620, 200 N. W. 
364 (1924); Anderson v. Yellow Cab Co., 179 Wis. 300, 191 N. W. 748 (1923); 
Chandler v. Gault, 181 Wis. 5, 194 N. W. 33 (1923); Hurley v. Chicago & North 
Western Ry. Co., 180 Wis. 290, 193 N. W. 68 (1923); Factor v. Peabody Taylor- 
ing System, 177 Wis. 238, 187 N. W. 984 (1922); Grundeman v. Davis, 179 
Wis. 35, 190 N. W. 839 (1922); Pheonix Nursery Co. v. Trostel, 166 Wis. 215, 
164 N. W. 995 (1917); Gray v. Chicago & North Western Ry. Co., 153 Wis. 
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g. Customs and usages. Customs and usages which are indisput- 
able, such as those entering into business transactions (see previous 
sections), and those pertaining to other everyday affairs,*! are proper 
subjects of judicial notice. 


III. THe Functions oF Jupiciat Notice AND THEORIES 
oF How 1T PerrormMs THESE FUNCTIONS 


The theory of judicial notice directly affects its use and applica- 
tion, and there are today two widely divergent views as to just what 
it is in legal theory. If we look at its early use, it would seem that 
it took the place of, and was exclusive of, proof, that is, that it was 
proof itself, because it was said that what was known need not be 
proved. This theory would place a fact judicially noticed outside the 
rules of evidence and would permit the introduction of no evidence 
to rebut the fact. There could be included, then, in the field of ju- 
dicial notice only those facts which were incapable of dispute by 
reasonable men, and, following this, a party could not argue against 
what was so notoriously true as not to be the subject of reasonable 
dispute, or what was capable of immediate and accurate demonstra- 
tion by resort to sources of indisputable accuracy, easily accessible 
to men in the situation of members of the court. If the truth of 
a fact is highly probable, but is not indisputable, it may be the sub- 
ject of a presumption, or the burden of disproving it may be put 
upon the adverse party; but it is not a proper subject for judicial 
notice. Judicial notice may partake of the characteristics of each of 
these rules of evidence, but it itself is not a mere presumption or 
any other rule of evidence.*? 

This brings us to the second theory which, in effect, holds judicial 
notice to be a rule of evidence in the nature of a rebuttable presump- 
tion. Such a theory merely assumes the fact to be true and means 
that the party who should ordinarily have done so may dispense with 
the offering of evidence of the fact, but his opponent may dispute 
the matter if he believes it to be disputable. To refuse to listen to 





637, 142 N. W. 505 (1913), affirmed 35 S. Ct. 620, 237 U. S. 399, 59 L. ed. 1018 
(1915) ; Katzer v. City of Milwaukee, 184 Wis. 16, 79 N. W. 745 (1899); Tewks- 
bury v. Schulenberg, 41 Wis. 584 (1877). 

™ Conveyors’ Corporation of America v. Industrial Commission, 200 Wis. 512, 
228 N. W. 118 (1929); Schraeder v. Coopman, 190 Wis. 459, 209 N. W. 714 
(1926) ; Bassett v. Soelle, 186 Wis. 53, 202 N. W. 164 (1925). 

" Morgan, Judicial Notice (1944) 57 Harv. L. Rev. 269, 285. The confusion of 
judicial notice with, or its relation to, presumptions. appears in Chapter 328 of the 
Wisconsin Statutes, entitled “Presumptions and Judicial Notices.” 
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contrary evidence would be tantamount to laying down a rule of 
substantive law by declaring certain facts to be immaterial.8* Under 
this theory it is further asserted that so long as the matter may be 
controverted it does not rest entirely with the judge, because the jury, 
from rebuttal evidence, may hold differently ; and in cases where the 
judge’s determination is exclusive, it is because the matter is one for 
the judge to decide and not the jury, rather than the fact that it is 
determined through any doctrine of judicial notice.8* In the first 
theory cited above, information may be received, but if this is done 
it is not to dispute the fact judicially noticed, but to show that it is a 
fact which is not in the realm of judicial notice because it is not 
a fact which is indisputable among reasonable men; and the material 
which may be presented or consulted should not in any way be limited 
by the rules of evidence.** It must be kept in mind, however, that 
under this theory the judge, in actually taking judicial notice of 
matters not notoriously true must found his decision upon sources 
of indisputable accuracy, because his judicial notice will conclusively 
establish the fact. On the other hand, those who suggest the theory 
of rebuttable judicial notice ignore such problems as the applicabil- 
ity of rules of evidence to the data offered by the opponent (Wig- 
more says “by evidence,” which would imply that the rules apply) 
and ignore the problems engendered by treating judicial notice as a 
presumption.®* 

In examining the Wisconsin cases, we find it a little difficult to 
determine just which theory the court follows. In Atwater v. 
Schenck*" judicial notice was taken of government surveys and legal 
subdivisions, and it was further held that when land is conveyed 
according to such government survey, though the county or state is 
not named, yet if the parties reside in the state, the court will pre- 
sume the land to lie there, “at least until something to the contrary 
appears.” This seems to open the door to rebuttal evidence. Also, in 
Brayton v. Merriman®® where the government survey of Dodge 
County establishing the area as 900 miles was disputed, the court 
said that “if the extent of the area be controverted, we suppose it 
must he determined in the ordinary way like other disputed facts.’”’® 





"9 Wicmore, Evmence (3rd ed. 1940) 535, §2567. 

“Q Wicmore, Evmencr (3rd ed. 1940) 535, §2567 (2). 

“Morgan, Judicial Notice (1944) 57 Harv. L. Rev. 269, 286; Wicmore, Evr- 
DENCE (3rd ed. 1940) §2568 a. 

“9 Wicmore, Evipence (3rd ed. 1940) 535, §2567. Cf. Morgan, Judicial 
Notice, 57 Harv. L. Rev. 269 at 285-286. 

"9 Wis. 166 (1859). w 

"6 Wis. 14 (1857). 

"6 Wis. 14 (1857). 
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The strongest evidence of a Wisconsin rule is the court’s citation of 
Wigmore to the effect that the opponent is not prevented from die- 
puting the matter judicially noticed by evidence.** These cases hardly 
square, however, with a more recent case decided in 1922.*? In this 
case the appointed referee made comprehensive findings of fact and 
it was held that such findings were not conclusive upon the court, but 
might be “considered only to refresh the memory of the court as to 
matters which the court will consider as common knowledge and of 
which it takes judicial notice, or for the purpose of calling to the 
attention of the court scientific facts which would otherwise devolve 
upon the court undue labor.’’® 

One difficulty inherent in the theory that a fact judicially noticed 
is rebuttable is that it would make judicial notice operative only dur- 
ing a trial when it could be disputed by the introduction of contro- 
verting evidence, and it could not be relied upon by the court in 
passing upon a demurrer to the pleadings or on motions before or 
after trial.°* In the case of a demurrer the Wisconsin court has held 
both that a fact may be judicially noticed at that stage of the judi- 
cial proceedings, and that it may not. In State ex rel. Scanlan v. 
Archibold® it was contended that because facts alleged are admitted 
by demurrer the conditions set up in the complaint as existing should 
be taken as true. This position was held untenable on the ground that 
the law must be tested as to its constitutionality by its language, in 
the light of such matters as the court will take judicial notice of. 
However, in the Norcross case,®* where the complaint alleged that 
the Rock River was navigable in fact for some public purposes, the 
court was not permitted on demurrer to take judicial notice that the 
river was not navigable. 





"9 WicmorE, Evipence (3rd ed. 1940) 535, $2567. 

"State ex rel. Attorney General v. Norcross, 132 Wis. 534, 112 N. W. 40 
(1906). 

"State ex rel. Carnation M. P. Co. v. Emery, 178 Wis. 147, 189 N. W. 564 
(1922). 

“State ex rel. Carnation M. P. Co. v. Emery, 178 Wis. 147, 159-160, 189 
N. W. 564 (1922). See also Ritholz v. Johnsen, 244 Wis. 494, 12 N. W. (2d) 
738 (1944). These cases deal with the difficult problem of judicial notice of 
facts upon which the constitutionality of statutes depends, which this article 
does not attempt to treat exhaustively. Cf. Goetz v. Town of Herzog, 210 Wis. 
494, 246 N. W. 573 (1933); see also Falkenstern v. Town of Greenfield, 145 Wis. 
232, 130 N.W. 61 (1911) and see 19 Am. Law InstiTuTE Proceepincs (1941-42) 
239-248. 

™ Morgan, Judicial Notice (1944) 57 Harv. L. Rev. 269, 287. 

146 Wis. 363, 131 N. W. 895 (1911). 

"State ex rel. Attorney General v. Norcross, 132 Wis. 534, 542, 112 N. W. 40 
(1907). But see p. 544 for a sharp reminder of the need for precision in stating 
the proposition to be moticed. And cf. Woodward v. C. and N. W. Ry. Co., 21 
Wis. 313 (1867); Smith v. City of Janesville, 52 Wis. 680, 9 N. W. 789 (1881). 
See also notes 111-120, infra. 
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Another problem in judicial notice upon which there has been no 
unanimity of decision among the various states, is the dividing line 
between its permissive and its mandatory use. Some courts apply 
the doctrine of “invited error,” that is, that although a statute may 
be directly applicable in the case in question, yet if the party rely- 
ing upon it did not call it to the court’s attention, this is not revers- 
ible error. The theory is that the court will apply the statute with- 
out having proof of its contents and existence, but that the judge 
is not bound to know every statute. Even where the courts hold 
judicial notice to be mandatory they disagree as to the extent of a 
party’s obligation to disclose the theory upon which he is relying.*” 
In Wisconsin, so far as the domestic laws®* and the statutes of the 
United States and all the states and territories are concerned, judicial 
notice is mandatory.®® Nothing of the same nature appears as to 
matters of common knowledge, but even where the mandatory rule 
applies, the consequences of its non-application are not clearly de- 
fined. 

The actual practice of the courts in their methods of applying 
judicial notice has brought about much controversy and, in the main, 
has been unsatisfactory from the standpoint of the litigant, espe- 
cially in connection with securing a basis in the record for the fact 
found so that it will be available on review, and also in connection 
with the opportunity afforded the opposition to present source ma- 
terials to the court and, in addition, to argue the question of whether 
or not the fact, in the first instance, is within the realm of judicial 
notice. The general rule is that the court may exclude evidence and 
this will not be held error if the matter is one of cemmon knowl- 
edge. Further, the court need not instruct the jury on a matter 
of common knowledge. Failure to instruct the jury is not error be- 
cause the appellant cannot be prejudiced by such failure.’ The 
principal difficulty is the lack of any specific rule in our Wisconsin 
courts requiring the court to make a specific finding for the record 
of a fact judicially noticed, or to instruct the jury to find the fact. 
It is true that in all cases the appellant may not be prejudiced hy 





"Morgan, Judicial Notice (1944), 57 Harv. L. Rev. 269, 275. 

*Perliner v. Town of Waterloo, 14 Wis. 378 (1861); Attorney General v. 
Foote, 11 Wis. 14 (1860). 

” Wis. Stat. (1943) §328.01 and 328.02. 

2 Goetz v. Herzog, 210 Wis. 494, 246 N. W. 573 (1933). See also Falkenstern 
v. Town of Greenfield, 145 Wis 232, 130 N. W. 61 (1911). 

™ Rideout v. Winnebago Traction Co., 123 Wis. 297, 311, 101 N. W. 672 
(1904) ; Rebholz v. Wettengel. 211 Wis. 285, 292, 248 N. W. 109 (1933). Schaefer 
v. Rambo, 208 Wis. 421, 243 N. W. 204 (1932) left the question open. 
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such a want of basis in the record, but under the present system the 
matter may not be subject to review even when it does prejudice the 
appellant. The Supreme Court can, of course, itself take judicial 
notice.°* The appeal court is not concluded by the ruling of the 
trial court ; it may reconsider the information used or use additional 
information,’®? but there are cases where the appellate court may be 
precluded from taking judicial notice. Specifically is the case of 
Wergen v. Voss,’°* wherein it was stated that if the validity of a 
judgment of a municipal court depended upon an ordinance for 
which there was no basis in the record (there being no finding by 
the municipal court of the existence of such ordinance), the Supreme 
Court, being precluded from judicially noticing such ordinance, couid 
not know whether it had a legal existence. For the future guidance 
of municipal courts, it was suggested that they find as a fact the ex- 
istence of such ordinance, and such a finding would be conclusive 
upon the appellate court unless contrary to the great weight of the 
evidence, a situation which would not arise unless the legal existence 
of the ordinance was challenged in the lower court. 

Administrative bodies also take judical notice. If the matter 
noticed concerned reports, tariffs and decisions, the latter need not 
be formally offered in evidence before a commission or certified up 
to the circuit court in order that they may be considered; the com- 
mission and the court may take judicial notice of their contents and 
both parties may present computations therefrom in argument at any 
stage of the litigation, even in the Supreme Court. Therefore, in 
this connection, because these matters constitute public records, the — 
litigant is assured a comprehensive review; but if the fact noticed 
were not included within a public record, then, without a specific 
finding thereon, the appellant would not be assured a review. 

It has been pointed out that, in the case of judicial notice by ad- 
ministrative tribunals, a record is necessary, for otherwise an ad- 
ininistrative decision could always be upheld when attacked for in- 
sufficient evidence, on the ground that it was based upon facts 
(undisclosed) of which judicial notice was taken. Further, inasmuch 
as administrative bodies deal with matters of expert knowledge with 
which the reviewing court is unfamiliar, there should also be in- 





4 Chicago & North Western Ry. Co v. Railroad Commission, 156 Wis. 47, 
145 N. W. 216 (1914). 

1 WioMorE, EvipENCE (3rd ed. 1940) 536, §2567 (3). 

™ 179 Wis, 603, 192 N. W. 51 (1923). 

1 Northern Hotel Co. v. Industrial Commission, 223 Wis. 297, 270 N. W. 66 


(1937). 
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cluded in the record a citation of the source material essential to de- 
termine the facts noticed, if proper review is to be assured.!6 

Aside from the question of establishing the fact in the record for 
review, Wisconsin appears to have no definite rule which grants to 
both parties equal opportunity to present source material to the court ; 
nor does it have a rule or method of procedure whereby a litigant 
may argue or present evidence on the question of whether or not the 
fact sought to be judicially noticed is within the realm of judicial 
notice. 

Cases determining the constitutionality of statutes can be said to 
raise problems which are peculiar to this class of cases. There is, the 
primary question of whether or not it is proper for the court to 
consider, in such cases, either by evidence or by judicial notice, 
those facts which are not essential to raise the constitutional issue. 
It cannot be denied, of course, that the courts have often both 
taken evidence and judicially noticed such facts, for the purpose 
of supporting the validity of the legislation in question ;'°? but in 
taking judicial notice there are always the difficulties of determining 
whether the sociological, economic, and sometimes even scientific 
facts are such that they can ever be wholly removed from the realm 
of controversy,!* and whether or not judicial notice can ever prop- 
erly reveal local or newly discovered facts, no matter what the re- 
searches of the court. In Borden’s Farm Products Co. v. Baldwin'”® 
the record on original appeal contained no findings by the lower 
court, and since it was decided that conditions of the New York 
market were not capable of judicial notice, the case was remanded in 
order that evidence might be taken and findings made pursuant to 
equity rule number 7014.11 When the case again came before the 


™ Note (1934) Judicial Notice by Administrative Tribunals, 44 Yate L. J. 
355 and see note 38, supra. 

Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 54 S. Ct. 231, 78 L. ed. 
413 (1934); A. Magnano Co. v. Dunbar, 2 F. Supp. 417 (1933), affirmed in 292 
U. S. 40, 54 S. Ct. 599, 78'L. ed. 1109 (1934); Chastleton Corporation v. Sin- 
clair, 264 U. S. 543, 44 S. Ct. 405, 68 L. ed. 841 (1924); Bennett v. Vallier. 136 
Wis. 193, 116 N. W. 885 (1908). 

™ Pfeffer v. City of Milwaukee, 171 Wis. £14, 177 N. W. 850 (1920) (where 
majority opinion took judicial notice of the method of pasteurizing milk because, 
it was stated, scientific knowledge of it is so generally understood and known, 
but Justice Eschweiler dissented, claiming that the party opposing the city 
ordinance requiring pasteurization in a certain manner should have opportunity 
to be heard and to offer expert testimony on the subject). 

™ 293 U. S. 194, 55 S.Ct. 187, 79 L. ed. 281 (1924). See also The Presenta- 
tion of Facts Underlying the Constitutionality of Statutes (1936) 49 Harv. L. Rev. 
631, and see Note 93, supra. 

™° FepeRAL Ru Es OF Civit Procepure, Rule 52. 





210 WISCONSIN LAW REVIEW [Vol. 1945 


Supreme Court,’"! the findings were upheld on the ground that they 
were supported by substantial evidence. From this it appears that 
the Federal Court has laid down a definite procedural method. 

There have in the past been cases where pertinent statistical data, 
legislative practice, scientific discussions by persons of eminence 
in their professions, and departmental reports were brought before 
the court by inclusion in the briefs of counsel, and the court has de- 
clared that it took judicial notice of the material so presented ;'!* but 
this method .provided no opportunity for testing the trustworthiness 
ot the information submitted. The court may be really basing its 
decision on facts of which it took judicial notice, but it seems to 
be assuming to determine, as a matter of general information, the 
essential question of fact in dispute. This method does not properly 
bring the matter before the court for judicial notice and, since the 
matter is not put in evidence, there is no foundation of record. 
Moreover, it permits the hearsay and other rules of evidence to be 
by-passed if the proposition is not properly within the field of 
judicial notice. 

The Wisconsin court in cases involving the constitutionality of a 
statute apparently permits the judge to disregard findings made by a 
referee or master and to base his action upon matters of which he 
takes judicial notice apart from such findings, it having been held 
that to make the findings conclusive upon the court would be to 
give them a weight and efficacy which they did not possess.'"* It is 
to be noted here that the findings of the trial court were apparently 
not supported by “substantial evidence” as in the Borden case, the 
evidence in the Wisconsin case coming in by way of “judicial notice,” 
and in the Federal case by way of record proof. More recent cases 
in which the Wisconsin court has taken judicial notice of certain 
facts in connection with the constitutionality of statutes are those of 
State ex rel Torres v. Krawcsak'* and State v. Neveau.* The 
Wisconsin rule and the Federal rule on constitutional cases may have 
been brought into harmony by Ritholz v. Johnson.™* 





™ Borden Farm Products Co. v. Ten Eyck, 297 U. S. 251 (1936). 

“8 Mueller v. Oregon, 208 U. S. 412 (1908). 

™* Bikle, Judicial Determination of Questions of Fact Affecting the Consti- 
tutional Validity of Legislative Action (1924) 38 Harv. L. Rev. 6. 

™ State ex rel. Carnation Milk Products Co. v. Emery, 178 Wis. 147, 189 
N. W. 564 (1922). 

48217 Wis. 593, 259 N. W. 607 (1935). 

44237 Wis. 85, 294 N. W. 796, 296 N. W. 622 (1941). 

1" 244 Wis. 494, 12 N. W. 2d 738 (1944). 
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IV. THe Mover Cope SoLuTions or JupiciaL Notice ProsLeMs 
AND THE EFFECT THEREOF ON WISCONSIN Law 


To what extent the Model Code of Evidence will change the 
existing law of Wisconsin on judicial notice, whether its adoption 
would require the revision or repeal of some statutes now in effect, 
whether it would generally enlarge the field of judicial notice, and 
whether this extension would be desirable, have become important 
questions with the advent of the Code. 

As indicated in the Introductory portion of this article the law 
now leaves the doctrine of judicial notice indeterminate in the state- 
ment, definition or description of matters within the field, that is to 
say, of its limits; also in the procedures and techniques by which it 
is to be applied, which latter more or less comprehend the problems 
of the extent to which it is mandatory or discretionary, the problem 
of whether it is conclusive or rebuttable, and the problem of its 
application in appellate courts and at various stages of the trial.1?® 
Judicial notice has two functions: (1) to speed and expedite liti- 
gation and (2) to insure accurate determinations. It operates by 
eliminating certain matter from the issues to be determined by the 
trier. More accurately, it does not eliminate this matter but it 
enables the matter to be determined on data the reception and use 
of which are freed from the rules of evidence. The first problem, 
therefore, is to delimit the matter thus freed from the restrictions of 
the rules of evidence. This is done by Rules 801 and 802. These 
rules comprehend three general classes of matter expressed in Mor- 
gan’s Foreword to the Model Code as follows: Matter 


“(a) which is so generally taken to be true in the adjustment 
of human relations in contemporary society that in the 
existing state of knowledge it is incapable of dispute 
among reasonable men, or 

“(b) which is capable of immediate and accurate determin- 
ation by resort to easily accessible sources of indisputable 
accuracy, or 

“(c) which in application to the case in hand has the same 
operative effect and requires the same skill and tech- 
nique in ascertaining as an applicable rule of the common 
law or an applicable statute of the forum, and should not, 
therefore, depend for its decision upon the available ad- 
missible evidence which the litigants are intelligent and 
industrious enough to offer. 





48 For matters in the following discussion, see Morgan, Judicial Notice (1944' 
57 Harv. L. Rev. 269; American Law Institute, Mopet Cope or Evmence 


Foreworp (1942) by Edmund M. Morgan, pp. 47-50. 
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“Of all such matter the judge should be empowered to take 
judicial notice and should be compelled to do so upon a re- 
quest of a party, subject, however, to proper safeguards both 
for the judge and for the parties.” 

It will be observed that paragraph (c) of the above is not predi- 
cated upon indisputability but upon the comparative competence of 
the judge as contrasted with the jury to make certain types of deter- 
tuination and upon making available to the judge more data than that 
which might be supplied by the parties were the matter left within 
the field of evidence and subject to the principle that the judge is 
restricted to the evidence in the record. 

The special competence of the judge is in the field of law. The 
question, therefore, is one of modifying the rule that foreign law 
niust be pleaded and proved as a fact, with the incidental or attendant 
rules that its determination is for the jury,’!® that in the absence 
of proof it will be presumed to be the same as the law of the forum,!”° 
that it will not be judicially noticed,!** and that the law of a sister 
state is a foreign law for the purposes of these rules. Once it be 
provided that judicial notice will be taken of foreign laws, the other 
problems disappear. Wisconsin has already provided for judicial 
notice of the statute law of the United States and of sister states 
and territories, but not of common law nor any law of foreign coun- 
tries.!** The adoption of the Code would therefore change the Wis- 
consin law as to the common law of every other jurisdiction of the 
United States. The Code does not cover the law of foreign coun- 
tries. Nor has Wisconsin adopted the Uniform Act on Judicial 
Notice of Foreign Law.’*3 Therefore the adoption of the Code 
will not relieve Wisconsin of the reproach of still applying the ab- 
surd rule that the determination of foreign law is for the judge 
where the evidence of it “consists entirely in written documents, 
statutes or judicial opinions” but is for the jury in what would seem 
to be the more difficult case where “there is conflicting parol testi- 
mony ... and where no satisfactory inference can be drawn from 
the statute itself. . . .”*4 

In accord with the above principles of indisputability, relative 


"9 Wicmore, EvipENcE (3rd ed. 1940) §2558. 

*°9 WicMmorE, EVIDENCE (3rd ed. 1940) §2536. 

419 WicmorE, Evipence (3rd ed. 1940) §2573. 

*4See supra, notes 25-31. 

™ For the problems involved and this Act, see 9 Wicmore, Evipence (3rd 
ed. 1940) $2573. 

9 Wicmore, EvipeNce (3rd ed. 1940), §2558; Hite v. Keene, 149 Wis. 207, 
217, 134 N. W. 383, 135 N. W. 354 (1912). 
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competence of judge and jury, and of broadening permissible sources 
of information, Rules 801 and 802'*° define the matter which may be 
noticed and delimit the field of judicial notice by, to quote again 
from Morgan’s Foreword, making “proper subjects of judicial notice: 


“(a) specific facts so notorious as not to be the subject of rea- 
sonable dispute, and 

“(b) specific facts and propositions of generalized knowledge 
which are capable of immediate and accurate demonstra- 
tion by resort to easily accessible sources of indisputable 
accuracy ; and 
private acts and resolves of the Congress of the United 
States and of the legislature of the state of the forum 
and duly enacted ordinances and regulations of govern- 
mental divisions or agencies of that state, and the com- 
mon law and public statutes of every other state, terri- 
tory and jurisdiction of the United States.” 


Rule 801 of the Code deals with the mandatory aspect of judicial 
notice and applies it to the common law and public statutes in force 
in the state (including, according to the comment, public laws of the 
United States), and to such propositions of generalized knowledge as 
are so notorious as not to be the subject of reasonable dispute. Since 
the judge is required by this rule to take judicial notice of his own 
motion, his failure to do so will be reversible error unless it be 
held not to have been prejudicial or unless the doctrine of invited 
error is applied. Whether that doctrine is to be recognized in this 
situation and, if so, under what circumstances, is a matter of gen- 
eral procedural law and properly left to the determination of each 
state. As has been pointed out, Wisconsin has applied the rule that 





™ Rule 801. Compulsory Judicial Notice without Request. 

The judge shall of his own motion take judicial notice of the common law 
and public statutes in force in this State, and of such propositions of gener- 
alized knowledge as are so notorious as not to be the subject of reasonable 
dispute. 

Rule 802. Discretionary Judicial Notice without Request. 
The judge may of his own motion take judicial notice of 
(a) private acts and resolves of the Congress of the United States and of 
the legislature of this State and duly enacted ordinances and regula- 
tions of governmental divisions or agencies of this State, and 

(b) specific facts so notorious as not to be the subject of reasonable dis- 

pute, and 

(c) specific facts and propositions of generalized knowledge which arte 

capable of immediate and accurate demonstration by resort to easily 
accessible sources of indisputable accuracy, and 

(d) the common law and public statutes of every other state, territory and 

jurisdiction of the United States. 
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error must be prejudicial to the case of judicial notice’* but it is 
not clear whether the doctrine of invited error wili be applied. 

The Rule does not differ from the Wisconsin law in putting propo- 
sitions of generalized knowledge within the mandatory field. Such 
propositions are merely the generalizations that form the major prem- 
ise in every line of circumstantial proof and, as said in the comment 
to the Rule, “in determining whether a verdict is supported by the 
evidence, both trial and appellate judges universally apply those 
propositions of generalized knowledge which are so generally known 
and accepted as not to be the subject of dispute by intelligent men.” 
Examples may be found in O’Brien v. Chicago Etc. R. Co.)*" and 
in Covnot v. Clayton.1** 

Rule 802 deals with the discretionary aspects of judicial notice and 
includes, in relation to laws, the private acts of the United States 
and the state, and ordinances and regulations of governmental di- 
visions or agencies of the state. As has been stated, private laws are 
not the subject of judicial notice in Wisconsin at the present time ;'” 
ordinances are not judicially noticed except by municipal courts!% 
where in it is mandatory ;*** and Wisconsin has taken judicial notice 
of well-known regulations'*? and of orders, interpretations and de- 





* Goetz v. Herzog, 210 Wis. 494, 246 N. W. 573 (1933); Rebholz v. Wettengel, 
211 Wis. 285, 248 N. W. 109 (1933); Rideout v. Winnebago Traction Co., 123 
Wis. 297, 101 N. W. 672 (1904). 

1102 Wis. 624, 634, 78 N. W. 1084 (1899) (“That business men would have 
entered into such a transaction is exceedingly incredible’ was the proposition 
noticed. Usually only the high or low probability, not the truth or falsity, of 
such generalizations can be noticed because few unexceptional propositions come 
into question in litigation.) 

18 227 Wis. 144, 147, 277 N. W. 122 (1938) (That a collision could not kave 
occurred without leaving a mark on the car.) See also Chybowski v. Bucyrus 
Erie Co., 127 Wis. 332, 339, 106 N. W. 833: but note the caution in Bates v. 
C. J. & St. P. Ry. Co., 140 Wis. 235, 242, 122 N. W. 745 (1909). See general, 
Michael & Adler, The Tria! of an Issue of Fact (1934) 34 Cor. L. Rev. 1224, at 
1250, 1263, 1273, 1471. 

** McCaffrey v. Town of Lake, 234 Wis. 251, 290 N. W. 283 (1940); Journal 
Printing Co. v. City of Racine, 210 Wis. 222, 246 N. W. 425 (1933); Brown v. 
Milwaukee Terminal Ry. Co., 199 Wis. 575, 224 N. W. 748, reversed 199 Wis. 
575, 227 N. W. 385 (1929); Town of Humboldt v. Schoen, 165 Wis. 541, 163 N. 
W. 177 (1917); Horn v. Chicago & North Western Ry. Co., 38 Wis. 463 (1875) ; 
Voight v. Hoeflinger, 31 Wis. 257 (1872); Castello v. Landwehr, 28 Wis. 522 
(1871); Alexander v. City of Milwaukee, 16 Wis. 247 (1862); Terry v. City of 
Milwaukee, 15 Wis. 490 (1862); Clark v. City of Janesville, 10 Wis. 136 (1860) ; 
City of Janesville v. Milwaukee & M. R. Co., 7 Wis. 484 (1859). 

™ State v. Koch, 138 Wis. 27, 119 N. W. 839 (1909); Stittgen v. Rundle, 99 
Wis. 78, 74 N. W. 536 (1898); Yates v. City of Milwaukee, 77 U. S. 497, 19 
L. ed. 984 (1870). 

™ Wis Stat. (1943) §328.02. 
™8 Skrzypczak v. Konieczka, 224 Wis. 455, 272 N. W. 659 (1937). 
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cisions of administrative bodies.'** Here again there is the opportun- 
ity to interpret the term “governmental divisions or agencies” so 
that it is not clear just how much of the state’s political organization 
would come within the rule. 

But if these terms are uncertain, the same matter might be no- 
ticed under clause (c) of Rule 802, “specific facts and propositions 
oi generalized knowledge which are capable of immediate and accur- 
ate demonstration by resort to easily accessible sources of indisputable 
accuracy.” This clause does not change the law, except perhaps in 
a respect to be noted, but courts have been criticized for not taking 
full advantage of their powers in this respect.!*4 Clause (a) might 
give trouble because municipal ordinances and executive regula- 
tions are not “easily accessible,” were it not for the fact that the 
judge is not required to notice them of his own motion unless the 
proponent has complied with Rule 803 by furnishing the judge with 
information and giving notice to the adverse party, and under Rule 
804 may not notice them of his own motion without notice to the 
parties. 

Clause (c) may change the law of Wisconsin in one respect: it 
permits judicial notice of specific facts and generalizations which are 
not matters of “common knowledge,” or, as the Code phrases it, not 


“so notorious as not to be the subject of reasonable dispute.”!*> It 
is doubtful if this has been fully accepted everywhere. Thus, the 
Minnesota court has said, “. . . we cannot take judicial notice of 
such facts as are known, if at all, only to a specially informed class 
of persons.”13¢ However, our court has said: 


“Matters of common knowledge are not limited to those 
matters of which practically everyone has knowledge. In a 
complex society such as ours there are in many fields of ac- 
tivity matters which are within the knowledge of all those 
who are associated with the activity of which the general public 
knows little or nothing. For instance, in the railroad busi- 
ness hundreds of thousands of people are employed. No doubt 
many things are matters of common knowledge and are as- 
sumed and acted upon by those engaged in the business daily 
if not hourly. In a case involving some phase of the railroad 





™ State ex rel. Priegel v. Northern States Power Co., 242 Wis. 345. 8 N. W. 
(2d) 350 (1943); Nicolai v. Wis. Power & Light Co., 227 Wis. 83, 277 N. W. 674 
sag Wisconsin Power & Light Co. v. Beloit, 215 Wis. 439, 254 N. W. 119 
1934). 

™ 9 Wicmore, Evipence (3rd ed. 1940) §2583. 

™ 9 Wicmore, Evwence (3rd ed. 1940) §2571. 

See also, Lickfett v. Jorgenson, 179 Minn. 321, 229 N. W. 138 (1930). And 
see Note (1940) 9 U. of K.C. L. Rev. 38. Note (1938) 36 Mrcn. L. Rev. 610. 
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business a court might well inform itself as to those matters. 
It may do this by resort to encyclopedias, authoritative works 
upon the subject, reports of committees, scientific bodies, and 
any source of information that is generally considered as accur- 
ate and reliable, or it may, as in State ex rel. Carnation M. P. 
Co. v. Emery, supra, resort to a judicial investigation of the 
facts. As ordinarily considered, taking judicial notice does not 
include these methods of obtaining knowledge of matters of 
which the court may take judicial notice but of which it has no 
knowledge.’’!97 


It is difficult to say whether our court would permit notice of mat- 
ters of special and scientific knowledge that are known and known 
to be indisputable only to a small class, especially if a person as- 
serted to be a member of that class and qualified under the rather 
liberal rules for the qualification of expert witnesses testified to the 
contrary.'%8 

In brief, Rules 801 and 802 make a distinction between specific 
facts so notorious as to be indisputable and propositions of general- 
ized knowledge, making judicial, notice of the former discretionary, 
and of the latter mandatory if notoriously true, otherwise discretion- 
ary under 802. It would seem that most courts, including those of 
Wisconsin, have grouped both of these under “facts of common 
knowledge,” which is itself an undefined term, but the Code may 
confuse those who do not observe that matters of which notice may 
be taken under (c) need not be matters of common knowledge as is 
required under Rule 801. 

The last section under this rule (802), as previously pointed out, 
specifically changes the Wisconsin statutory law’®® in that it pro- 
vides for discretionary judicial notice of the public statutes of other 
states and territories, and also includes the common law of such 
states, the latter of which at the present time must be pleaded and 
proved in Wisconsin courts.!*° 

The remaining Rules have to do with the procedure of judicial 
notice and not only give content and meaning to the words “manda- 
tory” and “discretionary” but also protect both the parties and the 





* Ritholz v. Johnson, 244 Wis. 494, 501-502, 12 N. W. (2d) 738 (1944). 

48 See State v. Van Patten, 236 Wis. 186, 294 N. W. 560 (1940). (Thus citing 
this case is not to imply that the expert was not fully qualified.) Cf. Estate of 
McNamara, 181 Cal. 82, 183 P. 552 (1919) (the probability of a protracted 
pregnancy noticed). 

™ Wis. Stat. (1943) §328.01. 

™ Switzer v. Weiner, 230 Wis. 599, 284 N. W. 509 (1939); Wisconsin Malting 
Co. v. City of Manitowoc, 225 Wis. 393, 274 N. W. 288 (1937); In re Kelly’s Will, 
187 Wis. 422, 204 N. W. 475 (1925). 
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judge and outline the practice with reference to the jury and on 
appeal. These are so important and new that we set them out in full 


in the text: 


Rule 803. Compulsory Judicial Notice on Request. 
The judge shall take judicial notice of each matter speci- 
fied in Rule 802 if a party 


(a) requests that judicial notice of it be taken, and 


(b) furnishes the judge sufficient information to enable 
him properly to comply with the request, and 


(c) has given each adverse party such notice, if any, as the 
judge deems necessary to enable the adverse party fairly 
to prepare to meet the request. 


Rule 804. Determination as to Propriety of Judicial Notice 
and Tenor of Matter Noticed. 


(1) The judge shall inform the parties of the tenor of any 
matter to be judicially noticed by him and afford each of them 
reasonable opportunity to present to him information relevant 
to the propriety of taking such judicial notice or to the tenor 
of the matter to be noticed. 

(2) In the judge’s investigation to determine the propriety 
of taking judicial notice of a matter or the tenor of a matter to 
be judicially noticed, 


(a) no rule requiring the exclusion of relevant evidence 
not subject to a valid claim of privilege shall apply, but 


(b) the judge may consult and use any source of pertinent 
information, whether or not furnished by a party. 


(3) If the information possessed by the judge, whether or 
not furnished by the parties, fails to convince him that a mat- 
ter falls clearly within the Rules 801, 802 or 803, he shall de- 
cline to take judicial notice thereof. 

Rule 805. Instructing the Trier of Fact as to Matter Judicially 


Noticed. 


If a matter judicially noticed would, in the absence of such 
notice, be determined by the trier of fact, the judge 


(a) if the trier of fact, shall include in the record of the 
trial a statement of the matter as so noticed; 


(b) if not the trier of fact, shall direct the trier to find the 
matter as so noticed. 


Rule 806. Judicial Notice in Proceedings Subsequent to Trial. 


(1) The failure or refusal of the judge to take judicial 
notice of a matter, or to instruct the trier of fact to make a par- 
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ticular finding with respect to the matter, shall not preclude 
the judge from taking judicial nctice of the matter in subse- 
quent proceedings in the action. 


(2) The rulings of the judge under Rules 801 to 805 are 


subject to review. 


(3) The reviewing court in its discretion may take ju- 
dicial notice of any matter specified in Rules 801 or 802 whether 
or not judicially noticed by the judge. 


(4) A judge or a reviewing court taking judicial notice un- 
der Paragraph (1) or (3) of matter not theretofore so noticed 
in the action shall afford the parties reasonable opportunity to 
present information relevant to the propriety of taking such 
judicial notice and to the tenor of the matter to be noticed. 


Morgan says of these Rules in his Foreword: 


“To protect the parties Rules 804 and 806 (4) require the 
court to inform them of the tenor of any matter to be judicially 
noticed and to afford each party reasonable opportunity to 
present relevant information both upon the tenor of the matter 
and upon the propriety of taking judicial notice of it. For the 
same reason a party requesting the court to take judicial notice 
must by Rule 803 (c) give the adversary sufficient notice to 
enable him to oppose the request. To protect the judge, Rule 
803 makes the compulsory taking of judicial notice dependent 
upon the party’s furnishing the judge with adequate informa- 
tion. To protect both judge and parties, Rule 804 provides 
that in the investigation to determine whether judicial notice 
of a matter is to be taken or the tenor of the matter, if noticed, 
no rule requiring the exclusion of relevant evidence shall ap- 
ply and the judge may consult and use any source of pertinent 
information, and that the judge shall not take judicial notice 
unless convinced that the matter is a proper subject of such 
notice. 

The uncertainty in practice as to the procedure by which the 
trier of fact is made acquainted with or uses matter judicially 
noticed, and concerning the powers of the trial and appellate 
courts regarding the action at the trial with reference to ju- 
dicial notice, makes necessary Rules 805 and 806, (1) and 


(3).” 

Not everything need be proved. There wouldn’t be time to stop 
and prove everything. Why take the time to prove that water 
doesn’t run up hill? And if there were time, to admit proof would 
be to imply that a finding that water does run up hill would be 
sustained. It cannot be if justice is to be based on truth. Therefore, 
in the nature of things and from earliest times courts have neces- 
sarily recognized the doctrine of judicial notice at every stage of a 











March] A CODE OF EVIDENCE FOR WISCONSIN 219 


proceeding—at the pleading stage, at the trial stage (both in the 
proof and argument’*? stages of the trial), and at the review stage. 
It cannot be otherwise. Yet, paradoxically, it is otherwise, for it 
is recognized that judicial notice may be discretionary. This funda- 
mental paradox can only mean that a trial court will not be reversed 
for a failure to notice a proposition that is admittedly true. This re- 
quires explanation. Morgan explains it as follows: 


“The answer may be found in three equally widely ac- 
cepted propositions. (1) In order to be entitled to complain 
of a trial court’s action, a party must not be responsible for 
that action or have failed in his own obligations with refer- 
ence to it. (2) The personal knowledge of a judge or other 
member of a tribunal may not be coextensive with his judicial 
knowledge. (3) Whether or not the truth of a given proposi- 
tion is indisputable may itself be the subject of dispute among 
reasonable men.”’!4? 


Under Rule 806 (3) the reviewing court may take judicial notice 
of matter whether or not judicially noticed by the trial judge. The 
reviewing court may thus, in effect, reverse the trial judge for a 
failure to notice a matter that it was discretionary with him to notice 
under Rule 802 and that was not made mandatory by a request un- 
der 803. And the comment to Rule 801 implies that, even as to mat- 
ter which that Rule makes it mandatory for him to notice, a failure 
to do so may not result in a reversal if the reviewing court applies 
the doctrine of invited error to such a situation. Moreover, under 
Rule 806 (2) the rulings of the judge are subject to review, which 
implies that all of the procedures necessary to secure a review must 
have been complied with, whereas under (3) of the same Rule the 
implication is that there may in effect be a reversal whether or not 
the procedures have been complied with. In short, the procedures 
supplied by the Code give order and meaning to the doctrine of in- 
vited error, and to the distinction between mandatory and discre- 
tionary, yet do not invariably enforce the procedures nor always pro- 
tect the judge from a reversal for a failure to notice that which is 
discretionary. The explanation must be that the doctrine of judicial 
notice with its basic principle that justice be based on truth applies 
at every stage of a proceeding, right down to the very end, but temp- 
ered by the principle of procedural justice that a party be not per- 





‘ Indeed, it is the doctrine of judicial notice plus the fact that most proposi- 
tions noticed are only probable that makes persuasion possible. Michael & Adler, 
‘The Trial of an Issue of Fact (1934) 34 Cox. L. Rev. 1224, 1462, at 1480. 

“8 Morgan, Judicial Notice (1944) 57 Harv. L. Rev. 269, 274. 
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mitted to complain of an error which he has caused or invited, 
Which of these principles is to override the other in a particular 
case must depend upon the circumstances of that case, and some 
court must have discretion to determine which is to prevail, just as 
our Supreme Court under our present statute may reverse in the 
interests of justice although the procedures for preserving error have 
not been followed. 

The second of Morgan’s explanations of what we have called the 
fundamental paradox, is that “(2) The personal knowledge of a 
judge . . . may not be coextensive with his judicial knowledge.” This, 
and the third of his explanations, i.e., that whether a matter is dis- 
putable may itself be disputable, not only explain why it may be dis- 
cretionary with the judge to take or not to take notice of a par- 
ticular proposition (subject to what was said in the preceeding 
paragraph) but also explain the need of the judge for information 
even on matters which are by hypothesis matters of common knowl- 
edge. That the judge may not know what everybody knows is ob- 
vious and well understood. But it should be pointed out that a 
decision that a matter is within the field of judicial notice, and, a 
fortiori, consideration of the question whether a matter is within 
that field, does not remove the subject from controversy forever 
(See Rule 806 (1)) nor eliminate the need for information in 
all cases; but it does eliminate the rules of evidence as controls, and 
permits the information to be obtained under the judicial notice 
process. Heretofore, under that process, the judge has been left 
pretty much at large in his search for information and there has been 
a feeling that the practice has been too loose in the use of the so- 
called “Brandeis brief” in which all sorts of hearsay and opinicn 
could be collected. The Code provides for notice and hearing to 
protect the judge as well as the parties, to furnish a guide to court 
and counsel as to the techniques of furnishing information, and to 
furnish a basis upon which ‘the reviewing court can apply or refuse 
to apply the doctrine of invited error. Because Rule 804 permits 
the parties to submit materials on the question of the propriety of 
taking judicial notice or on the tenor of the matter to be noticed, 
whereas Rule 803 permits materials to be furnished without limita- 
tion to propriety or tenor, it may be thought that Rule 803 per- 
mits a matter noticed to be rebutted in violation of the principle that 
it is conclusive. It is conclusive so far as it bars the evidential pro- 
cess. The materials under both Rules are submitted through the 
judicial notice, not the evidential, process, and the two Rules must 
not be thought of as consecutive steps, 803 to follow 804. Rather, 








March] A CODE OF EVIDENCE FOR WISCONSIN 221 


803 is designed to protect the judge when the party is the mover, 
whereas 804 is to protect the party when the judge is the mover, 
and in both the opponent party is also protected. It would seem 
that the provisions of (2) of 804 would apply also to 803. In either 
case the party can protect himself from, or expose himself to, a 
charge of inviting error by following or failing to follow the pro- 
cedures outlined. 

To summarize, then, the adoption of the Code would expand the 
field of judicial notice in Wisconsin by adding the common law of 
sister states, private acts and resolves of the Congress and of the 
Wisconsin legislature, and, so far as not now recognized, ordinances 
and regulations of governmental divisions or agencies of this state ; 
by adding matter that is not common knowledge but capable of im- 
mediate and accurate demonstration by resort to easily accessible 
sources of indisputable accuracy, if that be not now the law; and 
by providing procedures that give content and meaning to the dis- 
tinction between “mandatory” and “discretionary” judicial notice 
and to the doctrine of invited error. These procedures also eliminate 
so far as possible the injustice of having a judge decide whether a 
matter is disputable and the tenor of the propositions to be noticed 
without a procedure to insure the parties notice and hearing. There 
is no provision for the inclusion of his “sources of indisputable 
accuracy” in the record, but since they must be “easily accessible” 
this should not be necessary. 

The adoption of the Code would obviate fundamental problems 
now unsettled or unsolved in Wisconsin. It would take nothing from 
the jury or from the protection of the rules of evidence that should 
not be so removed under the principles of judicial notice as now un- 
derstood. It would provide procedures to protect the parties, the 
judges—both trial and appellate—and the jury from a misapplication 
of those principles. It is difficult to believe that appeals would have 
been taken or error on judicial notice assigned in most of the num- 
erous cases that we have collated in Part II of this article had those 
cases been tried under procedures that would have reqiured the ju- 
dicial notice question to have been thoroughly argued in the trial 
court. On the other hand, these procedures do not preclude what is 
thought by some to be the most important use of judicial notice—to 
supply on appeal inadvertent omissions of proof—, for the appelate 
court may still notice any matter, whether or not noticed, in the court 
below. 















OFFER, OBJECTION, AND PRESERVATION AND 
EFFECT OF ERROR 





W. WapbeE BoarRDMAN 


Rutes 3 aND 4 


Rules 3 and 4 of the Model Code of Evidence are counterparts 
of each other designed to eliminate formalities of proof and tech- 
nical rules of evidence on noncontroversial matters. 

Rule 3 reads as follows: 


“If the judge makes a formal finding that there is no bona 
fide dispute between the parties as to a material matter, all 
evidence relevant thereto shall be admissible, subject to Rule 
303 and to any valid claim of privilege.” 


Rule 303 referred to gives the judge discretionary power of ex- 
cluding evidence if its probative value is outweighed by its propen- 
sities for either undue time consumption, undue prejudice or unfair 
surprise. It is not the purpose of this note to discuss Rule 303, 
which would be a major undertaking in itself. Rule 303 is noted here 
only as one of the exceptions reterred to in Rule 3, for a better 
understanding of Rule 3. 

Rule 4 is somewhat more lengthy than Rule 3, but, as the com- 
ment to the Code states, it “applies the principle of Rule 3 to pro- 
ceedings to set aside verdicts or to procure reversals of judgments.” 
It requires the judge to cure error already committed upon his find- 
ing that there was no bona fide contention as to the matter incon- 
sistent with the verdict or finding. In such case the verdict or find- 
ing shall not be set aside or the judgment reversed. 

An apparent oversight or problem of construction in Rule 4 is at 
once noticeable in its failure to permit a new trial or reversal where 
the evidence in question is prejudicial. While Rule 4 is expressed in 
terms prohibitive of a new trial or reversal if the erroneously ad- 
mitted evidence relates to matter not in bona fide dispute, it might 
very properly be construed as discretionary in the event of remain- 
ing prejudice in the error. In Wisconsin this apparent oversight 
might be covered by the statutes on discretionary new trial’ and 
reversal? in the interests of justice. 





1 Wis. Srats. (1943) §270.49. 
* Wis. Stats. (1943) §251.09. 
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Rules 3 and 4 are designed to give relief from “a strict observance 
of the rules of evidence or procedure in the proof of formal mat- 
ters and evidentiary facts as to the truth of which there is no dis- 
pute. * * *”3 A common example which comes immediately to mind 
might be a statement for repairs to an automobile, which, while not 
admitted, is likewise not seriously disputed. Under the Rules the 
necessity of calling the repair man might be dispensed with. By 
making the proper finding the repair bill could be received in evi- 
dence, or the error in its receipt could be cured. 

An excellent example of a miscarriage of justice resulting from 
improper formal proofs which these Rules 3 and 4 might have pre- 
vented is recalled in Trustees of University Co-Operative Co. v. 
Madison,* where the city avoided paying for a substantial part of 
the damage done through the negligent clogging of a storm drain 
because the proof of the amount of the particular damage was in 
letter form, and therefore excluded as hearsay, the writer of the 
letter not testifying personally. 

There are no Wisconsin cases involving these matters digested 
under Curing of Error in Admission or Exclusion of Evidence,® 
but there are no doubt innumerable instances where Rule 3 could 
have saved time and expense and Rule 4 could have saved new 
trials or miscarriages of justice. 

Rule 3 is comparable in principle to one of the purposes of the 
pre-trial procedure as found in both the Federal and Wisconsin 
rules. It is provided that the pre-trial conference shall consider, 
among other things, “the possibility of obtaining admissions of 
fact and of documents which will avoid unnecessary proof.”® Ob- 
viously these two new devices stem from a common purpose and 
operate toward a common end. 

Rule 3 has been approved by the American Bar Association in 
adopting the report of its Committee on Improvement of the Law 
of Evidence. Rule 3, and Rule 4 with modifications, would seem to 
warrant serious consideration for adoption in Wisconsin. 


Rute 5 


Rule 5 provides as follows: 


“Formal exception to a ruling or order of the judge as to 





*Comment to Rule 3. 

*233 Wis. 100, 288 N. W. 742 (1939). 

*CALLAGHAN’s Wisconsin Dicest TRIAL. §§353, 354; West’s Wisconsin Dt- 
cesT, Triat, Keys 410, 412, 413. 

°Feperat Ruies or Civiz Procepure, Rule 16, 28 U.S.C.A. fol. section 723c; 
Wis. Stats. (1943) $269.65. 
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any matter to which these Rules are applicable is unnecessary ; 
for all purposes for which an exception has heretofore been 
necessary, it is sufficient that a party, at the time when the 
ruling or order is made or sought, make known to the judge the 
action which he desires the judge to take or his objection to the 
action of the judge, and the grounds therefor.” 


The Comment states: “This adopts Rule 46 of the Federal Rules 
of Civil Procedure.” It does just that, and almost verbatim. 

Wisconsin, of course, had done away with the necessity of ex- 
ceptions several years prior to 1938, when the Federal Rules were 
adopted. The essence of the Wisconsin Statute’ is found in the first 
two sentences, as follows: 


“In any trial before the court, with or without a jury, or 
before a referee, exceptions are deemed taken to all adverse 
ruling(s) and orders made in the course of the trial. No ex- 
press exceptions need be entered in any bill of exceptions. * * *” 


This Statute was the development of several acts dispensing with 
specific exceptions, commencing with Chapter 286, Laws of 1925, 
and culminating in the present broad Statute which was adopted by 
Supreme Court order effective September 1, 1931. 

Older practitioners will well recall the technicalities of the ex- 
ception, particularly the danger of its being too general. Not only 
did there have to be an exception to the ruling on the admission of 
evidence, but there likewise had to be an exception to the order of 
the trial court denying the motion for new trial on the ground of 
its exclusion.® 

Rule 5 requires no extended comment. It is adapted from the 
Federal Code of Civil Procedure. Wisconsin’s farsightedness rend- 
ers it superfluous in our state courts. It belongs in every code of 
procedure, but applicable generally, not merely to rulings on evidence. 


RuLEs 6 AND 7 


Like Rules 3 and 4, Rules 6 and 7 are likewise counterparts of, 
or even complementary to, each other. 
Rule 6 is as follows: 
“A verdict or finding shall not be set aside, nor shall the 


judgment or decision based thereon be reversed, by reason of 
the erroneous admission of evidence unless 





* Wis. Stats. (1943) §270.39. 
*See Kopplin v. Quade, 145 Wis. 454, 130 N.W. 511 (1911), a classic case 


on other grounds. 
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“(a) there appears of record objection to the evidence timely 
interposed and so stated as to make clear to the judge 
and the adverse party the specific ground of objection, 

and 

“(b) the court which passes upon the effect of the error or 
errors is of opinion that the admitted evidence should have 
been excluded on the ground stated and probably had a 
substantial influence in bringing about the verdict or 


finding.” 

The opening paragraph of Rule 7 is identically the same as that 
of Rule 6 except that it substitutes the word exclusion for the word 
admission. Under this rule the erroneous exclusion of evidence is 
rendered harmless and non-reversible unless: 


“(a) it appears of record that the proponent of the evidence 
either made known to the judge and the adversary the 
substance of the evidence in a form and by a method ap- 
proved by the judge, or indicated the substance of the 
expected evidence by questions permissible under Rule 
105 (g), and 
the court which passes upon the effect of the error or 
errors is of opinion that the excluded evidence would 
probably have had a substantial influence in bringing 
about a different verdict or finding.” 


It will be noted that paragraphs (b) of Rules 6 and 7 are in sub- 
stance identical. 

The two rules together embrace three distinct subjects, namely, 
the necessity of specific objection to evidence, the necessity and form 
of an offer of proof, and, finally, the necessity of substantial prejudice, 
to make error reversible. These matters will be considered in order. 


THe SPECIFIC OBJECTION 


Under Rule 6 the objection to evidence must be timely, of course, 
and “so stated as to make clear to the judge and the adverse party 
the specific ground of objection.” 

The Wisconsin court has often expressed the requirement of the 
specific objection and the reason for the requirement in similar terms. 
Thus, where it was argued that an objection to a question should 
have been sustained because the question was too broad, the supreme 
court said, 


“The answer to that is, if the contention is right, that the 
objection was not sufficiently specific; it did not suggest or 
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direct the attention of the trial judge to the precise ground of 
inadmissibility claimed.”® 


Again, it has been said that a general objection will not reach the 
ground that the question is not proper cross examination, because, 
“* * * the attention of the court and the opposite party should be 
called to it by a specific objection for that reason, so that it may 
obviated.”!” In another case a certified copy of a recorded mortgage 
was objected to generally, and it was later argued that the certificate 
was defective. The court ruled the objection unavailable on appeal, 
using substantially the same language.’ For similarly stated rea- 
sons the Wisconsin court has said objection to the form of ques- 
tion, ** objection on the ground that a question assumes a fact not 
proven,'* and objection on the ground that a question is leading'* 
must in each instance be expressly directed to the specific ground. 

Our Wisconsin court has pertinently remarked that the object 
of making objections is not so much for the purpose of enabling the 
objecting party to insist on error, as to enable the opposing counsel 
to avoid error and more effectually prove his case.’* It has ap- 
plied this principle to that most troublesome of all interrogatories, 
the hypothetical question. There is considerable comfort to the 
trial lawyer in the court’s ruling: 


“If the form of the question was bad—if it omitted im- 
portant elements necessary to give the jury a proper under- 
standing of the basis of the doctor’s testimony,—it was the duty 
of counsel to point out to the court the missing elements, and 
make his objections specific enough to advise the court of the 
alleged imperfections in the question. This he failed to do, 
and this fact alone was sufficient to warrant the court in over- 
ruling the objection.”!*® 


From these cases it is apparent that the Wisconsin rule is not 
unlike the rule of the Model Code with reference to the specific 
objection. 

Wisconsin has recognized the general objection as sufficient, 
however, where the general objection is sustained, or where the ques- 





*Pool v. Milwaukee Mechanics Ins. Co., 94 Wis. 447, 454, 69 N. w. 65 
(1896). 

” Knapp v. Schneider, 24 Wis. 70, 72 (1869). 

“Evans v. Sprague, 30 Wis. 303, 305 (1872). 

* Donovan v. C. & N. W. R. Co., 93 Wis.:373, 67 N. W. 721 (1896). 

* Ruck v. Milwaukee Brewery Co., 144 Wis. 404, 129 N. W. 414 (1911). 

“Teegarden v. Town of Caledonia, 50 Wis. 292, 6 N. W. 875 (1880). 

“Colburn v. C. M. St. P. M. & O. R. Co., 109 Wis. 377, 382, 85 N. W. 354 
(1901). 

3° Davey v. The City of Janesville, 111 Wis. 628, 633, 87 N. W. 813 (1901). 
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tion objected to is manifestly not proper under any grounds.’? These 
exceptions are not necessarily excluded in the Code. 

There is an ever present danger that the reason for the rule 
requiring that an objection be specific may be overlooked. A code of 
specific objections might gradually be evolved under which counsel 
would have to select the right one at his peril, regardless of how well 
his objections might apprise the court and counsel of his intended 
ground. An example of this danger may be present in the rulings 
under the deceased person statute.’* Thus, where objections were 
made to testimony of certain persons as to declarations of a testatrix, 
it was said: 


“But the objection was to the competency of the evidence, 
and not to the competency of the witness to testify. The objec- 
tion, therefore, was not sufficient to exclude the evidence.”?® 


The above language would appear to pay more attention to form 
than to substance. It appears from other objections referred to in 
the opinion, however, that the objection probably was that the testi- 
mony was “incompetent, irrelevant, and immaterial,” which, of 
course, would hardly call attention to the deceased person statute in 
any form. If the above quote should ever be used to make inadequate 
an objection not specifically mentioning incompetency of the witness, 
but otherwise adequately identifying the statute as its basis, then it 
would be time to throw out all specific rulings under the general prin- 
ciple and adopt only the general principle as the rule. 

Wisconsin unquestionably practices the principle of the specific 
objection as contained in Rule 6 of the Model Code. Thus far there 
appears no necessity for adopting a statute upon the subject, but this 
provision of the Model Code could at least do no harm in the statute 
books. 


THE OFFER OF PRooF 


To predicate error on the erroneous exclusion of evidence, Rule 7 
first requires that the record show “that the proponent of the evi- 
dence either made known to the judge and the adversary the sub- 
stance of the evidence in a form and method approved by the judge, 
or indicated the substance of the expected evidence by questions per 
missible under Rule 105 (g) * * *,” which refers to legitimate lead- 
ing questions. 





Rosenberg v. Sheahan, 148 Wis. 92, 133 N. W. 645 (1912). 
* Wis. Stats. (1943) §325.16. 
” Wells v. Chase, 126 Wis. 202, 206, 105 N. W. 799 (1905). 
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That this is the rule in Wisconsin appears clearly from the lead- 
ing case of Trzebietowski v. Jereski.2° This was an action for loss 
of services of plaintiff’s daughter by reason of her seduction. A ques- 
tion was asked of plaintiff, on cross-examination, relative to a grown 
up daughter, “What is she doing now?” An objection was sustained, 
which was assigned as error. The Supreme Court said :?* 


“There was no offer of proof, there was no statement of 
what was expected to be shown by the answer, and it is im- 
possible for this court to say under such circumstances that 
the ruling, even if erroneous, was prejudicial.” 


Defendant also sought to prove by a witness the interior arrange- 
ment of the house. The judge sustained an objection to this and sug- 
gested that he would rule on an offer if defendant made it in 
writing, but defendant made none. The Supreme Court ruled the 
error, if any, was not prejudicial, stating :? 


“Where the question does not indicate the nature of the evi- 
dence sought to be elicted or that the witness has any knowl- 
edge on the subject and there is no offer of proof, it is mani- 
festly impossible to say that prejudicial error affirmitively ap- 
pears from a ruling sustaining an objection to such a question. 
This is the effect of Sec. 3072m (now 274.37)?! Stats., which 
consel would do well to keep in mind.”?? 


Just what is required to make an offer sufficient in Wisconsin is 
indicated in a case where counsel “said in substance that he had wit- 
esess in court who were familiar with the horse before it was sold 
and who would testify that it did not kick, bite, or act viciously while 
defendant had it.” The court informed counsel on such statement 
that the evidence would not be received. The offer of proof was 
held sufficient in such case.2* A more formal verbal offer of proof is 
indicated in Madison Airport Co. v. Industrial Commission.** 

Wisconsin might add to the rule requiring the disclosure of the 
substance of the proof, the disclosure of the purpose of the proof. 
The rule as stated is similar to the rule on disclosure of the substance 
of the proof.25 The reason for the rule is applicable to both: 





* 159 Wis. 190, 192, 149 N. W. 743 (1914). 

= 159 Wis. 190, 192, 149 N. W. 743 (1914). 

™ See discussion of Necessity of Substantial Prejudice, infra, p. 229. 

™See also Zwietusch v. Luebring, 156 Wis. 96, 144 N. W. 257 (1914) discussed 
infra. 

“Witt v. Voight, 162 Wis. 568, 570, 156 N. W. 954 (1916). 

™* 231 Wis. 256, 285 N. W. 757 (1939). 

“See Beard v. Dedolph, 29 Wis. 136 (1871); Birdsey v. Butterfield, 34 Wis. 
52 (1874); Wilson v. Noona, 35 Wis. 321 (1874). 
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“Parties cannot come to this court for the correction of 
errors or mistakes of this nature, which on mere suggestion 
would have been corrected or avoided in the court below. It 
is their duty to speak and make known their purposes and ob- 
jections there, when the same are necessary for the proper in- 
formation and guidance of the court * * *,”’6 


If this part of Rule 7 of the Model Code relating to offer of proof 
would add the need of disclosure of the purpose as well as the 
substance of the proposed evidence, it would be current with the 
Wisconsin case law. 


NECESSITY OF ERROR BEING 
SUBSTANTIALLY PREJUDICIAL 


Rules 6 and 7 require as a condition of a new trial or reversal 
of judgment for error in admission or exclusion of evidence that it 
“probably had a substantial influence” in bringing about the verdict 
or finding. 

The comment points out that these rules reject the Exchequer 
theory that any error which might have affected the result is ground 
for reversal. The other extreme of forbidding reversal unless it is 
clear that the error was of controlling importance is rejected. The 
Rules adopt a middle course. “They require the court to exercise 
its judgment as to the probable effect of the error upon the trier of 
fact * * *,27 

It is at once apparent that this is quite similar to our own Wis- 
consin statute, Section 274.37, relating to new trials and. reversible 
errors, except that the latter is general as to any matter of pleading 
or procedure, not merely relating to errors in rulings on evidence. 

Such Wisconsin statute provides that no judgment shall, be 
reversed or set aside or new trial granted in any action or proceed- 
ing, civil or criminal, on the ground of misdirection of the jury, “the 
improper admission of evidence,” or for any matter of pleading or 
procedural error, unless in the opinion of the court “it shall appear 
that the error complained of has affected the substantial rights of 
the party * * *.” 

The statute expressly includes error in admission of evidence 
within its terms. It has been held to apply to error in exclusion of 
evidence.”8 





* Beard v. Dedolph, 29 Wis. 136, 143 (1874). 

* Comment to Rule 6. 

* Trzebietowski v. Jereski, 159 Wis. 190, 149 N. W. 743 (1914), see supra 
. 228, and see innumerable instances cited in Annotations to Wis. Stat. §274.37. 
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This Wisconsin statute was first enacted in 1909, but a very simi- 
lar provision is found in Section 269.43 of the statutes, which was 
first enacted in 1856. The latter statute provides for the disregard- 
ing of “any error or defect in the pleadings or proceedings which 
shall not affect the substantial rights of the adverse party” and pro- 
vides that no judgment shall be reversed for such error. 

Speaking of these two statutes, in language very pertinent here, 
the late Justice Marshall observed that certain alleged errors “* * * 
were not fatally prejudicial, since it does not satisfactorily appear 
that, had they not occurred, the result might, probably, have been 
more favorable to the party complaining.” Justice Marshall stated: 


“That is the rule of the written law. Very likely such was 
the purpose of Sec. 2829 (now 269.43) of the Statutes though, 
it must be admitted, that until the legislative will was again un- 
mistakably expressed by Ch. 192, Laws of 1909 (Sec. 3072m, 
Stats.) (now 274.37), some fifty years after its being first pro- 
claimed, it was not, with perfect consistency, recognized here 
as going to the extent which now seems plain.””® 


In comparing the Wisconsin statutes with Rules 6 and 7, it is 
significant that Justice Marshall rephrased their substance and pur- 
poses in terms of a “probably” different result “but for” the error. 
Similar language has appeared in the reports in a great many other 
cases.*° It is probable that any difference between the Model Code 
Rules and the Wisconsin statutes is confined to the language and is 
not in the substance. 

In trials to the court without a jury the Wisconsin findings are 
aided by another rule, namely that where there is sufficient evidence 
before the court to support a finding, there is a presumption “that 
the trial court did not rely upon the evidence improperly admitted.”** 

As to the merits of the principle of Rules 6 and 7 there need be 
no extended discussion. In this enlightened procedural era the Rules 
and statutes speak for themselves. 





” Koepp v. National Enameling and Stamping Co., 151 Wis. 302, 306, 139 
N. W. 179 (1912). 

*See Zwietusch v. Luebring, 156 Wis. 96, 119, 144 N. W. 284 (1914); Musso 
v. State, 160 Wis. 161, 170, 151 N. W. 327 (1915); Murphy v. Estate of Skinner, 
160 Wis. 554, 563, 152 N. W. 172 (1915); Nelson v. Christensen, 169 Wis. 373, 
375, 172 N. W. 741 (1919); Bell v. T. M. E. R. & L. Co., 169 Wis. 408, 417, 172 
N. W. 791 (1919); Schwantz v. State, 171 Wis. 306, 308, 177 N. W. 15 (1920); 
Taylor v. Connors, 180 Wis. 105, 108, 192 N. W. 371 (1923); Chippewa Falls 
Hotel Co. v. Employers L. A. Corp., 208 Wis. 86, 89, 241 N. W. 380. 

* Taugher v. Hardware Mut. Cas. Co., 235 Wis. 55, 59, 292 N. W. 277 (1940). 
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With all three principles contained in Rules 6 and 7 already be- 
ing a part of the statute or case law of Wisconsin, there is no neces- 
sity for Wisconsin’s adopting the rules. It is indeed gratifying to 
learn that the most modern and model code that the country’s finest 
legal talent could conceive can add nothing, so far as these rules 
are concerned, that Wisconsin has not enjoyed for many years. 






























MARITAL PRIVILEGE 
R. H. Gottmar 


In discussing this question I will cite the proposed Code rule by 
rule, noting its effect upon the present Wisconsin law, whether es- 
tablished by statute or decision, with such comments as seem ad- 
visable. 

At common law, from at least as early as the time of Coke, one 
spouse could not testify for the other nor be compelled to testify 
against the other. Wigmore classifies the second of these rules as 
a privilege, but the Wisconsin court followed the more common prac- 
tice of calling both incompetencies.1 The first was a complete dis- 
qualification and has been revoked or greatly modified in almost 
every jurisdiction. The second, the privilege, has been entirely re- 
moved in only a minority of jurisdictions. The privilege under dis- 
cussion, the privilege for confidential communications, was recog- 
nized in a case as early as 1684 but was not explicitly stated as 
distinct from other rules until about 1850. The reason for this was 
that the spouse was usually a party and the case was governed by 
the other rules relating to marital testimony. It was therefore not 
until the legislative reforms of 1840 to 1870 revoked or modified 
the other rules that the necessity for this distinct privilege was per- 
ceived, and it “practically begins its existence and is defined in its 
terms by the legislation of that period.”? Unlike those rules barring 
testimony because of the danger of perjury or fear of the ability of 
courts, the privilege rules suppress valuable, in fact, often the most 
valuable, testimony. Therefore, only strong considerations of pub- 
lic policy can justify their continuance. The marital privilege is 
based upon a desire to preserve the marital relation and avoid fam- 
ily discord. However strong this argument may have been at one 
time, our present divorce rate indicates that abolishing the privi- 
lege would certainly not materially affect family welfare. 

The framers of the Code quite clearly favor removing this and 
similar privileges, but feel that the rule is too well entrenched with 
bench and bar. They have endeavored to clarify and limit the rule, 
in lieu thereof. 





















1 Grabowski v. State, 126 Wis. 447, 453, 105 N. W. 805 (1905). 
72 Wicmore, Evipence (3rd ed. 1940) §$§600, 602; 8 id. §§2227, 2245, 2333. 
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Until the enactment of the present statute by Chapter 433, Laws 
1917, the common law incompetencies had not been completely abol- 
ished in Wisconsin. Until then the statute (section 4072) which 
made confidential communications privileged was the only legisla- 
tion on the subject. It also made the wife competent to testify for 
the defendant in an action for criminal conversation, but this was 
the only statutory modification of the common law incompetency. 
The early statute abolishing the disqualification for interest was 
construed not to abolish the common law marital incompetencies 
except for the spouse who was a party. Section 325.18, enacted in 
1917, abolished the incompetencies by the language, “A husband 
or wife shall be a competent witness for or against the other in 
all cases . . .” and modified the privileged communication statute by 
substituting “private” for “confidential” communication; by adding 
“during marriage, nor afterwards”; and by making three general 
exceptions to the privilege for the communication, viz., where both 
“were” parties to the action, where the communication relates to a 
charge of personal violence by one upon the other, and where one 
has acted as the agent of the other and the communication relates to 
matters within the scope of such agency. Our court has said the 
change in wording from “confidential” to “private” restricted the 
class of communications which might be inquired into.* 


Rule 214, dealing with definitions, is as follows: 


As used in Rules 215 to 217, 


(a) ‘spouses’ means a man and woman who have been legally 
married and are not legally separated or divorced ; 


(b) ‘communicating spouse’ means the spouse who transmits 
to the other spouse the information which constitutes a 
confidential communication ; 


(c) ‘holder’ of the privilege means the communicating spouse 
while alive and not under guardianship, or the guardian 
of an incompetent communicating spouse, or the personal 
representative of a deceased communicating spouse ; 


‘confidential communication between spouses’ means infor- 
mation transmitted by a voluntary act of disclosure by one 
spouse to the other without the intention that it be dis- 
closed to a third person and by a means which, so far as 
the communicating spouse is aware, does not disclose it 
to a third person. 





Farrell v. Ledwell, 21 Wis. 184 (1866). 
‘Barber v. State, 172 Wis. 542, 547, 179 N. W. 798 (1920). 
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By setting forth specific definitions, the Code clarifies the terms 
used and, at least in part obviates the necessity of the court de- 
fining “confidential.” It should be noted that the use of this word is 
clearly more limited than the word “private” now in our statute. 
Any conversation between husband and wife with no third person 
present might be barred under our present statute, but would not 
necessarily be confidential. 

Some interesting questions arise under paragraph (a) in view of 
our divorce law. It would seem that communications made within 
one year after judgment of divorce would still be barred, since the 
divorce does not become final until the expiration of that period.® 
Our court has held that the wife is not competent to testify during 
the year as to communications during marriage.® 

Our court has recognized some cases as non-confidential. Testi- 
mony was admitted where the information was accessible to others,’ 
and where the court found the information was intended for the 
public.* This latter case involved an authority from the husband 
to the wife to sell personal property. 

An excellent definition is found in paragraph (d). The problem 
of what is a communication has occasionally troubled our court. 
Where the wife wrote a note in the presence of her husband, but 
presumably intended for a third person not present, and placed it 
in her bosom, from whence it was removed by her husband and read, 
this was held a confidential communication.? This broad rule was 
followed until Ware v. State.° In that case the wife had kept a 
diary, which was found by the husband. The court could have ad- 
mitted the diary on the narrow ground that it was not a communica- 
tion to the husband, but it went further and specifically overruled 
Smith v. Merrill... The insertion of “voluntary act of disclosure” 
in the proposed rule is in line with the Ware case. 

Our court has held a communication not confidential where there 
was a clear intent to disclose.12 This is in line with Rule 214 (d). 
In an early case’ postmarks and other data on envelopes were 
barred. This was clearly not confidential, being intended to be read 
by postal authorities, and not prepared by the sender. 








5 Wis. Stat. (1943) §247.37. 
* Hiller v. Johnson, 162 Wis. 19, 23, 154 N. W. 845 (1916). 

* Bigelow v. Sickles, 75 Wis. 427, 44 N. W. 761 (1890). 
*Crook v. Henry. 25 Wis. 569 (1870). 

*Smith v. Merrill. 75 Wis. 461, 44 N. W. 759 (1890). 

201 Wis. 425, 428. 230 N. W. 80 (1930). 

175 Wis. 461, 44 N. W. 759 (1890). 

“Truelsch v. Miller. 186 Wis. 239. 249, 202 N. W. 352 (1925). 
"Selden v. State, 74 Wis. 271, 42 N. W. 218 (1889). 
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It is difficult to see why the privilege should be preserved af- 
ter the death of one spouse, since the basis for the entire rule, #e., 
to preserve domestic tranquillity, can no longer apply. Rule 214 fol- 
lows the decisions in preserving the privilege after death. 

Rule 215, dealing with confidential communications between 
spouses, reads as follows: 


Subject to Rules 216, 217, 218 and 231, a person, whether 
or not a party, has a privilege to refuse to disclose, and to pre- 
vent a witness from disclosing, a communication, if he claims 
the privilege and the judge finds that 


(a) the communication was a confidential communication 
between spouses, and 

(b) the witness was at the time of the communication one 
of the spouses or is the duly appointed, qualified and 
acting guardian of his person, and 

(c) the claimant is the holder of the privilege, or a person 
authorized to claim the privilege for him. 


The rule, as stated above, coordinates the definitions. It probably 
does not change the present rules as to the making of the objection 
and waiver, but it does clarify the situation where a spouse is under 
guardianship. 


Various limitations are contained in Rule 216: 


Neither of the spouses has a privilege under Rule 215 in 
(a) an action by one of them for annulment of marriage or 
for divorce or separation from the other, or for damages 
for the alienation of the affections of the other, or for 
criminal conversation with the other, or 
(b) an action for damages for injury done by one of them 
to the person or property of the other, including an 
action for wrongful death of the other, or 
(c) a criminal action in which one of them is charged with 
(1) acrime against the person or property of the other 
or of a child of either, or 
(2) a crime against the person or property of a third 
person committed in the course of committing a 
crime against the other, or 
(3) bigamy or adultery, or 
(4) desertion of the other or of a child of either, or 
(d) a criminal action in which the accused offers evidence 
of a communication between him and his spouse. 


This is a limiting rule, setting up exceptions. It includes more 
limitations than are common in most states today. Paragraphs (a) 





236 WISCONSIN LAW REVIEW [Vol. 1945 


and (b) include some of the actions now covered by section 325.18 
(1). They add actions for alienation of affection and wrongful 
death, and restore actions for criminal conversation which were elim- 
inated from our statute in 1917. As between husband and wife, these 
rules are probably more limiting than our present statute and cer- 
tainly more prolix. 

Our present statute barring the privilege in case of agency does 
not seem to be covered. 

In paragraph (c) (1) crimes against property of a spouse or a 
child of either are added to our section 325.18 (2). It is probably 
broad enough to cover paragraph (c) (2). The situation covered in 
the latter does not arise very often. 

In paragraph (c) (3) the rule, insofar as it affects adultery, 
changes the Wisconsin rule.’ 

The rule in pargraph (d) seems to be intended to permit the 
defendant in a criminal case to waive the privilege. Since the priv- 
ilege under Rule 214 lies with the communicating spouse, this is 
apparently intended to prevent that spouse from suppressing testi- 
mony which might be helpful to the spouse charged with crime. 
Since paragraph (c) covers most of the criminal actions in which 
one spouse would be likely to have an adverse interest to the other 


spouse, it is difficult to see the application of paragraph (d) ex- 
cept in rape or similar sex crimes. 
Rule 217 is concerned with communications in aid of crime or 


tort: 


Neither spouse has a privilege under Rule 215 if the judge 
finds that sufficient evidence, aside from the communication, 
has been introduced to warrant a finding that the communica- 
tion was made, in whole or in part, to enable or aid anyone to 
commit or to plan to commit a crime or a tort. 


This is a further limitation on the general rule. The same rule 
is applied in the Code to the lawyer-client privilege. (See Rule 212) 
A much stronger case can be made for the latter situation, since public 
policy should not permit a lawyer to advise a client how to commit 
a crime. Bearing in mind the basis for the privilege which we are 
discussing, we have a conflict in public policy. The framers of the 
Code feel that to permit one spouse to give aid to another in com- 
mitting or planning a crime overrules the fact that disclosure of the 





“TLanctot v. State, 98 Wis. 136, 73 N. W. 575 (1898); Keller v. State, 174 
Wis. 67, 70, 182 N. W. 321 (1921); Crawford v. State, 98 Wis. 623, 74 N. W. 537 


(1898). 
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advice may upset the domestic peace. It seems to me that the diffi- 
culties of interpretation involved here will outweigh the benefits 
Certainly the number of cases in which it applies would be limited. 
If a code has value, it lies in the fact that it clarifies and simpliGes 
the law, and, above all, avoids situations which lead to techmeal 
objections during trial and fine-spun theoretical decisions. I question 
the value of this rule. 
Rule 218 reads as follows: 


A person who would otherwise have a privilege under Rule 
215 has no such privilege if the judge finds that he or any other 
person while the holder of the privilege has testified or caused 
another to testify in any action to any communication between 
the spouses upon the same subject matter. 


The substance of this Rule has been recognized by our court on 
several occasions.’® It is closely allied with the problem of intent to 
disclose in Rule 214 (d). The rule is broad, but sensible. The priv- 
ilege is intended to protect all of the secrets of the home, rather 
than to permit a spouse to choose those which he or she desires to 
disclose. 

The Rule makes an interesting extension of previous decisions 
by making testimony to one communication upon a subject a waiver 
of the privilege as to other communications on the same subject. 
Thus, if the door to a subject is opened, it is opened all the way. 

Rule 233 provides: 


If a privilege to refuse to disclose, or a privilege to prevent 
another from disclosing, a matter is claimed and allowed, the 
judge and counsel may comment thereon, and the trier of fact 
may draw all reasonable inferences therefrom. 


It should be noted that this Rule applies whether the holder of the 
privilege is a witness or a party. A distinction might well be drawn 
between these two situations. The Rule seems proper in the case of 
a witness, since invoking the privilege is probably done to aid one 
party or the other in the action. This would indicate prejudice on the 
part of the witness and should be a matter of fair comment, at least 
by counsel. 

Where the spouse is a party, a different question arises. Bearing 
in mind the purpose of the privilege, and assuming that that purpose 





“ Kellar v. State, 174 Wis. 67, 70, 182 N. W. 321 (1921); Truelsch v. Miller, 
186 Wis. 239, 249, 202 N. W. 352 (1925); Crook v. Henry, 25 Wis. 569 (1870); 
Brown v. Johnson, 101 Wis. 661, 77 N. W. 900 (1898). 
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makes the privilege paramount to all other considerations, I do not 
feel that it should be a matter of comment. The privilege becomes a 
right for the purpose of the case in which it is involved, and if it is 
to be given credit at all, should be given full credit. 

Somewhat analogous in Wisconsin is the rule forbidding com- 
ment on the refusal of a criminal defendant to take the stand.'® 

Rule 233 further authorizes comment by the court. That prac- 
tice, while in my opinion desirable, is not in accordance with Wis- 
consin practice.'? 


CONCLUSION 


The foregoing discussion does not cover the situation involved 
where the parties are not married at the time of the communication, 
but are subsequently married prior to the trial of the action. The 
general rule, which is the one followed in Wisconsin’® holds that 
such communications are not privileged. 

The proposed Code is a definite forward step. For their own 
future protection, as well as for the welfare of the public, attorneys 
should assist in all steps which simplify and clarify procedure, so 
that lawsuits may be decided on their merits and not on technicalities. 
Rules 214, 215, 216 and 218 will be definite steps in the right direc- 
tion. Rule 217 offers too much opportunity for technical decisions, 
which I believe outweighs its value. Rule 233, if limited in scope 
to witnesses, is proper. 





“ Wis. Stat. (1943) §325.13 (2). State v. Jackson, 219 Wis. 13, 261 N. W. 
732 (1935). 
™ Booth v. Frankenstein, 209 Wis. 362, 369, 245 N. W. 191 (1932). 
Cameron v. Cameron, 15 Wis. 1 (1862). 



































VARIOUS PRIVILEGES 


WILLIAM A. PLATZ 


Rute 224—REeEtiGious BELIEF 


Rule 224 of the Model Code of Evidence provides as. follows: 


Every person has a privilege to refuse to disclose his theo- 
logical opinion or religious belief unless his adherence or non- 
adherence to such an opinion or belief is material to an issue 
in the action other than that of his credibility as a witness. 


This privilege is today of much less importance than in former 
times when religious intolerance might enter into the deliberations 
of a jury if parties and witnesses could be compelled to disclose 
their beliefs.1 A person’s religious belief can seldom have any ma- 
terial significance and should have no bearing on his credibility as a 
witness."* The Rule and the comment seem to represent the pre- 
vailing law in England and the United States and, although no Wis- 
consin case has been found, it would probably be followed here, 


especially in view of Article I, Section 19 of the Wisconsin Consti- 
tution.? 


Rute 225—Po.iticaL VoTE 


Rule 225 provides as follows: 


Every person has a privilege to refuse to disclose the tenor 
of his vote at a political election unless the judge finds that the 


vote was cast illegally. 


This Rule represents the generally accepted doctrine in this coun- 
try and is deemed necessary to protect the secrecy and freedom of 
the ballot. It has long been the law of this state.* 

One qualification of the Rule should be noted although it is not 
expressly set out in the Code: The privilege is personal to the 


78 WicmorE, Evipence (3d ed. 1940) §2213. 

™ But see Swancora, Non-Religious Witnesses (1932) 8 Wis. L. Rev. 49. 

2% * * and no person shall be rendered incompetent to give evidence in any 
court of law or equity in consequence of his opinions on the subject of religion.” 

*8 WicmoreE, Evipence (3d ed. 1940) §2214. 

*See State ex rel. Doerflinger v. Hilmantel, 23 Wis. 422, 425 (1868) and cases 


cited in Note 5. 
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voter and may be waived either by testifying voluntarily or by his 
voluntary disclosure made to a third party. Thus in a case involving 
a contested election where it is material to know how any particular 
voter cast his ballot, that fact may be proved either by calling the 
voter as a witness (in which case he may claim the privilege or 
waive it) or by his declaration made out of court, proved by one 
who heard it, in which case the testimony avoids the hearsay rule 
on the ground that the voter is deemed a party to the action and his 
statement is competent as an admission against interest.® 


Rute 226—TRAbDE SECRETS 


Rule 226 provides as follows: 


The owner of a trade secret has a privilege, which may be 
claimed ‘by him or his agent or employee, to refuse to disclose 
the secret and to prevent other persons from disclosing it if 
the judge finds that the allowance of the privilege will not tend 
to conceal fraud or otherwise work injustice. 


This privilege has had recognition in the law of some states* 
but there is no Wisconsin case or statute on the subject. Its scope 
includes not only machines, processes, formulas and the like (which 


in most cases are protectible by patent), but in some cases customers’ 
names, subjects and amounts of expense, etc. It is complementary 
to the rule of substantive law which protects a businessman against 
wrongful disclosure or use of his trade secrets.‘ The Rule as stated 
protects the honest businessman against unwarranted prying into his 
affairs but at the same time prevents it from being used as a shield 
for fraud and injustice where the witness or his employer is being 
sued for infringing a patent, unfair competition or the like. 


Rutes 227 aNp 228—SEcRETsS OF STATE 
AND OFFICIAL INFORMATION 


Rules 227, 228 and 230 all deal with privileges usually lumped 
together under the general heading of state secrets. They are the 








* State ex rel. Alford v. Thorson, 202 Wis. 31. 36, 231 N. W. 155 (1930) ; State 
ex rel. Hopkins v. Olin, 23 Wis. 309, 319 (1868). 

*3 Wicmore, Evipence (3d ed. 1940) §2212. He bide but no provision is 
made in the Code for, partial protection by disclosure in camera. For a recent 
instance, see Segal Lock & Hdwe. Co. v. F. T. C., 143 F. (2d) 935 (C.C.A. 2d, 
1944). 

"4 RESTATEMENT, Torts (1939) §757. 
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subject of separate rules presumably because they are treated differ- 
ently in the Code. . 

tule 227 defines “secret of state” substantially as secret informa- 
tion concerning the military or naval organization or plans of the 
United States or a state or territory, or concerning international re- 
lations. It provides that a witness has a privilege to refuse to dis- 
close such matters and evidence thereof is inadmissible unless the 
judge finds that (a) the matter is not a secret of state or (b) the 
chief officer of the government department administering the subject 
matter has consented that it be disclosed. 

Rule 228 defines “official information” substantially as secret in- 
formation relating to internal affairs of this state or the United 
States acquired by a public official of either in the course of his 
duty or transmitted from one such official to another in the course of 
duty. As to such matters the rule provides that a witness has a privi- 
lege to refuse to disclose it and evidence thereof is inadmissible #f 
the judge finds that the matter is official information and (a) dis- 
closure is forbidden by an act of Congress or a statute of this state 
or (b) disclosure will be harmful to the interests of the government 
of which the witness is an officer in its governmental capacity. 

As to military and naval matters and international relations 
the privilege is subject to little or no criticism.* It will be noted that 
the exception to the Rule is in the nature of a condition subsequent— 
that is, the party desiring to defeat the privilege has the burden of 
proving that the matter is not a secret of state or that disclosure is 
authorized. For this purpose the general nature of the secret mat- 
ter may have to be disclosed to the court in order that it can de- 
termine whether or not it is a secret of state in the meaning of the 
Rule. It is considered that disclosure of the matter to that extent 
is necessary to prevent parties litigant from being deprived of le- 
gitimate evidence by a spurious claim that it is a state secret and that 
it is safe to permit disclosure to the judge, whose discretion pre- 
sumably can be trusted. However, it must be borne in mind that 
even partial disclosure should not be compelled except only to the 
extent necessary for the court to determine whether a state secret 
is involved, since everything that appears of record in a lawsuit 
is potentially in danger of becoming publicly known, particularly if 
the case should be taken to a higher court for review. 

The existing privilege for “official information” as defined in 
Rule 228 is much more subject to well-founded criticism than is the 





*8 Wicmore, Evmence (3d ed. 1940) §§2378 (5), 2378 a. 
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privilege for “secrets of state.” As pointed out by Mr. Wigmore, 
many of the Federal agencies have undertaken to forbid their em- 
ployees to disclose any matter which has come to their knowledge in 
an official capacity, unless expressly authorized by the department 
head. Such consent is sometimes withheld for trivial reasons, merely 
because the department head is too busy to determine whether or 
not disclosure could in any way injure the Government.® 

It will be noted that the application of the Rule is subject to a 
condition precedent—that is, the court must find affirmatively that 
the condition for application of the Rule exists and presumably the 
burden is on the witness to establish that. Thus the situation is the 
exact reverse of that under Rule 227 relating to “secrets of state.” 

Under existing Federal law, some department heads may by 
regulation prohibit disclosure of official matters, and such regulation 
has the force and effect of law.” In such cases the Rule as stated 
in the Code would leave it for the court to decide whether dis- 
closure should be made, since the only absolute prohibition against 
disclosure recognized by the Code is either in an act of Congress or a 
statute of this state. In this respect the Code undoubtedly attempts 
to change the law with reference to the Federal Government, but 
unless this rule or its equivalent were incorporated into the Fed- 
eral law it would be impossible for a state court to compel a Fed- 
eral officer to disclose matters which he is forbidden to disclose by 
any valid regulation of his department." 

It should be obvious that if the disclosure is forbidden by an 
act of Congress or a state statute, this creates an absolute privilege 
even in the absence of clause (a) in Rule 228. It is a matter 
of public policy whether certain types of official information should 
be kept secret and Congress or the legislature has plenary power to 
determine such public policy.” 

It is a matter of especial importance to the state, related to the 
proposition stated in Rule 230 discussed below, that matters con- 
cerned with the investigation of crimes be kept secret. It is the 
policy of this state not to make available any such information to 
an accused person.’® Where an investigation is not yet completed, 





°8 WicmorE, Eviwence (3d ed. 1940) §2378 a, at p. 792 et seg. 

* Boske v. Comingore, 177 U. S. 459 (1900); Stegall v. Thurman, 175 Fed. 
813, 821 (N.D. Ga. 1910); Meyer v. Home Ins. Co., 127 Wis. 293, 303-305, 106 
N. W. 1087 (1906); Note (1927) 47 A. L. R. 695; Cf. Mallory v. Wheeler, 151 
Wis. 136, 142, 138 N. W. 97, Ann. Cas. 1914B, 101 (1912). 

“See cases cited in Note 10. 

1 Gilbertson v. State, 205 Wis. 168, 171, 236 N. W. 539 (1931). 

"State v. Herman, 219 Wis. 267, 274, 262 N. W. 718 (1935) and cases ‘cited. 
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or a trial has not yet been had, it might be possible for the suspect 
or accused person to obtain such privileged information if its dis- 
closure could be compelled in a private lawsuit.‘ But in view of the 
well-defined policy of this state it may be assumed that the courts will 
be circumspect in their application of Rule 228, clause (b), to com- 
pel such disclosure. Unless it is made to appear conclusively that 
disclosure would not be harmful to the state it might well be held to 
constitute an abuse of discretion. 


Rue 229—CoMMUNICATIONS TO GRAND JURY 


Rule 229 provides as follows: 


A witness has a privilege to refuse to disclose a communica- 
tion made to a grand jury by a complainant or witness, and 
evidence thereof is inadmissible, unless the judge finds that 


(a) the matter which the communication concerned was not 
within the function of the grand jury to investigate, or 

(b) the grand jury has finished its investigation, if any, 
of the matter, and its finding, if any, has lawfully been 
made public by filing it in court or otherwise, or 

(c) disclosure should be made in the interests of justice. 


This Rule states the law substantially as it now exists in this 
state and represents the better view in this country.’ 

In this state, grand juries are seldom impanelled and when it is 
necessary to take testimony in the course of a criminal investigation, 
it is usually done by means of a so-called “John Doe proceeding” be- 
fore a magistrate.1® It might be well to consider whether Rule 229, 
if it be adopted in this state, should contain appropriate language 
making it applicable to such proceedings and determining when the 
privilege terminates. It is an open question whether such pro- 
ceedings have the same secret character as grand jury sessions, but 
without passing on that question our court has indicated that the 
same rule might be applied with reference to the privilege against 
disclosure of the testimony.'7 Since the John Doe proceedings rep- 
resent a substitute for a grand jury investigation and are generally 
considered by the bar to be entitled to the cloak of secrecy, it would 





“Sce, for example, Gilbertson v. State, 205 Wis. 168, 236 N. W. 539 (1931). 
“Wis. Stat. (1943) §255.27; Steensland v. Hoppmann, 213 Wis. 593. 596-599, 
252 N. W.-146 (1934) and cases cited; 8 Wicmore, Evipence (3d ed. 1940) 
$$2362-2363; 2 BrsHop, New Crrinat Procepure (2d ed. 1913) §857. 
Such hearings are held under the provisions of Wis. Stat. (1943) §361.02. 
“State ex rel. Alford v. Thorson, 202 Wis. 31, 34, 231 N. W: 155 (1930). 
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seem that the same rule as to privilege should appiy. The Wisconsin 
Supreme Court has denied an accused person access to the testimony 
so taken on the grounds that (1) the statute does not require the 
testimony to be reduced to writing and (2) the defendant is not 
entitled to an inspection of the evidence relied on by the prosecution 
for his conviction.'® 

The privilege referred to in Rule 229 is for the benefit of the 
state,!® but it has also been said that the party testifying before the 
grand jury has a right to object to removal of the ban, on the ground 
that witnesses are “guaranteed temporarily against compulsory dis- 
closure of their testimony * * *. The secrecy is the state’s inducement 
for obtaining testimony. * * *”*° This latter theory is not, I sub- 
mit, the true ground for the privilege, but constitutes the basis for 
the privilege against revealing the identity of an informer, which is 
dealt with in Rule 230, discussed below. 


Rute 230—IpDENTITY OF INFORMER 


Rule 230 provides as follows: 


A witness has a privilege to refuse to disclose the identity 
of a person who has furnished information purporting to dis- 


close a violation of a provision of the laws of this State or of 
the United States to a representative of the State or the United 
States or a governmental division thereof, charged with the 
duty of enforcing that provision, and evidence thereof is in- 
admissible, unless the judge finds that 


(a) the identity of the person furnishing the information 
has already been otherwise disclosed, or 


(b) disclosure of his identity is essential to assure a fair 
determination of the issues. 


As noted above, this Rule is a branch of the privilege relating to 
state secrets. It represents the general rule in this country.24 No 
Wisconsin case on the subject has been found. 

The reasons of policy for such a rule as this are extremely cogent. 
Those who inform against persons suspected of crime frequently do 
so with extreme reluctance because of well-grounded fears of per- 
sonal vengeance by the suspect. So it is necessary for police officers, 


“State v. Herman, 219 Wis. 267, 274, 262 N. W. 718 (1935). 

“ Steensland v. Hoppmann, 213 Wis. 593, 598, 252 N. W. 146 (1934). 

™ State ex rel. Alford v. Thorson, 202 Wis. 31, 35, 231 N. W. 155 (1930). Cf. 8 
Wicmore, Evipence (3rd ed. 1940) §2362. 

8 Wicmore, Evipence (3d ed. 1940) §$$2374-2376. 

™* See Schultz v. Strauss, 127 Wis. 325, 106 N. W. 1066 (1906). 
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district attorneys and other persons charged with enforcing law or 
investigating alleged viclations to be able to promise informers that 
their identity will under no circumstances be revealed. 

It is seldom necessary that it should be revealed. Ordinarily it is 
of no consequence in a criminal trial who informed the police and the 
information given would be hearsay in any event. No civil action 
will lie for giving the information.*#* Where it is held to be necessary 
to a fair determination of the issues, the prosecution should be given 
the option to forego the benefit of the officers testimony rather than 
compel him to disclose the source of his information.** 

The Rule as stated seems to the writer to be too narrow in that it 
is limited to communications made to officers “charged with the 
duty of enforcing” the law. The privilege as recognized by exist- 
ing law extends to communications made to the state prosecutor** 
and to judges.** In addition we have officers and other persons 
charged with investigating offenses but not technically charged with 
the duty of enforcing the law.”°> No good reason is perceived why 
the privilege should not extend to them as well. 


Rute 233—COMMENT AND INFERENCE AS TO 
ALLOWANCE OF PRIVILEGE 


Rule 233 provides as follows: 


If a privilege to refuse to disclose, or a privilege to prevent 
another from disclosing, a matter is claimed and allowed, the 
judge and counsel may comment thereon, and the trier of fact 
may draw all reasonable inferences therefrom. 


So far as this Rule gives to the judge the right to comment on the 
evidence it involves issues beyond the scope of this paper. Under our 
practice the judge is forbidden to comment on the evidence and un- 





*In Wilson v. United States, 59 F. (2d) 390 (C.C.A. 3d, 1932) it appeared 
that a federal prohibition officer had obtained admission to a certain club by 
means of a key given him by a member. A motion was made by the defense to 
suppress the evidence obtained in this search on the ground the search was illegal. 
The officer was asked the name of the member. refused to answer and was held 
in contempt. On appeal it was held that the defense was entitled to know the 
name of the member in order to ascertain whether the key was given voluntarily 
or not. The subsequent history of this litigation shows that rather than permit 
the identity of the member to be revealed, the government entered a nolle prosequi 
in the case against the club. Wilson v. United States, 65 F. (2d) 621, 622-3 
(C.C.A. 3rd, 1933). 

#8 Wicmore, Evipence (3d ed. 1940) §2375. 

™Wicmore, Evmpence (3d ed. 1940) $2376. Juvenile court judges, particu- 
larly, need this privilege. 

* Among these are deputy fire marshals and investigators and detectives em- 
ployed by district attorneys and the attorney general. 
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less that rule be changed and the judge be permitted the right to 
comment generally, there is no reason why he should be permitted 
to comment on the inferences to be drawn from the claiming of a 
privilege. 

So far as the Rule grants to counsel the right to comment it is 
but an application of the general rule that counsel may comment on 
the failure of the opponent to produce relevant evidence.** Juries 
are likely to draw their own inferences where a party or witnesses 
claims a privilege and it seems proper that the matter should be 
subjected to scrutiny in the argument of counsel so that the mat- 
ter may be fully debated and the jury be prevented from drawing 
unwarranted inferences. 

The comment appended to this Rule clearly shows that the claim- 
ing of a privilege does not constitute evidence in the case. That is, 
if fact A is essential to a party’s cause of action or defense and the 
party is unable to produce evidence tending to establish it, the mere 
tact that the opposing party claims a privilege not to disclose whether 
or not that fact exists will not create an inference that it exists suffi- 
cient to take the case to the jury. In such a case the party having 
the privilege can use it to defeat his opponent’s cause of action or 
defense. But if the party having the burden of proving fact A offers 
evidence which prima facie establishes it, then the opponent’s refusal 
to testify or to permit another witness to testify forms the basis of 
a legitimate argument that the evidence tending to establish fact A 
is true. 

The Rule may to some extent put the party at the mercy of a 
witness who claims a privilege of his own over which the party 
has no control. However, this situation is inherent in any system of 
evidence which recognizes privileges and, as remarked above, it is 
probably better to permit argument on the point than to let the jury 
draw its own inferences unenlightened by the debates of counsel. 

The most important application of this Rule would undoubtedly be 
where the defendant in a criminal case exercises his constitutional 
right against self-incrimination. Under the existing law of this state 
it is a gross impropriety and may constitute reversible error for the 
prosecution either directly or indirectly to call attention to the fact 
that the defendant has not taken the stand in his own defense.*" But 

























*See 8 Wicmore, Evipence (3d ed. 1940) §2273. 

™ State v. Jackson, 219 Wis. 13, 21, 261 N. W. 732 (1935); Haffner v. State, 
176 Wis. 471. 477, 187 N. W. 173 (1922); Dunn v. State, 118 Wis. 82, 87, 94 
N. W. 646 (1903); Martin v. The State, 79 Wis. 165, 175, 48 N. W. 119, 122 
(1891). 
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this rule is not founded on the constitutional right against self-in- 
crimination”? but upon section 325.13 (2) of the Wisconsin Stat- 
utes.2® Adoption of Rule 233 in this state would require amendment 
of that section of the statutes. 

But under existing law the district attorney may comment upon 
any other failure of the defense to produce evidence,® including fail- 
ure to produce an alleged accomplice who has been granted a separate 
trial." The same is true in civil actions.°? 

The question arises, what legitimate inference may be drawn from 
the failure of a defendant in a criminal case to take the stand in his 
own defense? Under existing law if he does take the stand, previous 
convictions may be proved against him to impeach his credibility, 
and the reason for keeping defendants off the witness stand has 
been to prevent disclosure of prior convictions. However, this rule 
would be changed by the adoption of Rule 106 (3) of the Model 
Code, under which prior convictions may not be introduced against 
the defendant unless he himself offers evidence to support his credi- 
bility. Under the protection of this rule it may be assumed that de- 
fendants will more readily take the stand in their own defense and 
if they fail to do so a legitimate inference of guilt may be drawn. 
Under such circumstances it would seem proper to permit the dis- 
trict attorney to comment if the defendant fails to testify in his own 
behalf. 





* Wis. Const. Art. I, §8. 

*“Tn all criminal actions and proceedings the party charged shall, at his own 
request, but not otherwise, be a competent witness; but his refusal or omission 
to testify shall create no presumption against him or any other party thereto.” 

* Yam Lee v. State, 132 Wis. 527, 531, 112 N. W. 425 (1907) and cases cited. 

"State v. Johnson, 221 Wis. 444, 455, 267 N. W. 14 (1936); Werner v. State, 
189 Wis. 26. 41, 206 N. W. 898 (1926). 

™See Kircher v. Milwaukee Mechanics’ Mutual Ins. Co., 74 Wis. 470, 472, 43 
N. W. 487, 5 L.R.A. 779 (1889). 














TESTIMONY OF JUDGE OR JUROR 


WILLIAM E. ToRKELSON 


RuLe 301—TEsTIMONY OF JUROR 


Rule 301 relates to the right of a petit or grand juror to testity 
as to matters which may have occurred while acting as a juror, 
whether in the jury room or elsewhere, whenever such matters be- 
come the proper subject of inquiry. The comment to the rule states: 
“The Rule permits the juror to testify to every relevant matter ex- 
cept his mental processes and the effect which any act or event had 
upon his mental operations with reference to the verdict.” The rule 
thus goes beyond the present law in certain respects because as also 
stated in the comment, on mctions to set aside a verdict for miscon- 
duct of a juror, the English common law, while conceding his con- 
duct to be the subject of lawful inquiry, refused to receive the testi- 
mony of any juror. The comment also states that the majority oi 
American cases do not permit the juror to testify even as to objective 
misconduct in the jury room, while there is a sharp conflict as to 
whether he can testify as to misconduct outside the jury room. Ac- 
cording to the comment all decisions agree that in the event the claim 
is made that there has been a mistake in announcing or recording a 
verdict, the testimony of the juror may be received to show the actual 
verdict agreed upon and the rule is in accord. Likewise if there 
is a question as to what issues were submitted to the jury in the 
judge’s charge to the jury, the cases hold the testimony of the 
jurors is admissible and the rule is in accord. This last point would 
seem to be of little practical importance in states such as Wisconsin 
where by statute’ a judge’s charge is required to be reduced to 
writing before being delivered (unless such requirement is waived 
by counsel at the commencement of the trial) and when delivered 
orally is required to be taken down by the official reporter and to be 
transcribed and filed. The comment to the rule further states that 
it does not furnish any guide as to whether any particular matter is 
the proper subject of inquiry. 

In Wisconsin, the right of a grand juror to testify with respect 
to matters which may have occurred while acting as such, is governed 





* Wis. Stats. (1943) §§270.21, 270.22. 
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largely by statute. The oath given grand jurors includes a provision 
to the effect that they will keep secret all matters and things that shall 
be placed in their charge.* Section 255.26 of the Wisconsin Statutes 
provides : 


No grand juror shall be allowed to state or testify in any 
court in what manner he or any other member of the jury voted 
on any question before them, or what opinion was expressed 
by any juror in relation to such question. 


Section 255.27 provides: 


Members of the grand jury may be required by any court 
to testify whether the testimony of a witness examined be- 
fore such jury is consistent with or different from the evidence 
given by such witness before such court; and they may also be 
required to disclose the testimony given before them by any 
person upon a complaint against such person for perjury, or 
upon his trial for such offense. 


With respect to the right of a petit juror to testify as to matters 
which may have occurred where he was so acting the law has been 
settled in Wisconsin by a long line of decisions. It has been fre- 
guently held that statements of jurors will not be received to es- 
tablish their own misconduct or to impeach their verdict. This 
rule seems to be based primarily upon public policy to give stability 
and finality to a jury’s verdict.‘ 





*Wis. Stats. (1943) §255.19 prescribes the form of oath which in part is as 
follows: “You, as grand jurors of this inquest for the body of this county of 
..+y, do solemnly swear (or affirm, as the case may be) that you will diligently 
inquire and true presentment make of all such matters and things as shall be 
given you in charge; the counsel of the State of Wisconsin, your fellows and 
your own, you shall keep secret; * * * .” 

*Birchard v. Booth 4 Wis. 67 (1855); Edmister v. Garrison 18 Wis. 594 
(1864) ; Hempton v. State, 111 Wis. 127, 86 W. W. 596 (1901); Wolfgram v. 
Schoepke 123 Wis. 19, 100 N. W. 1054 (1904) Butteris v. Mifflin & Linden M. Co. 
133 Wis. 343, 113 N. W. 642 (1907) ; Gallaway v. Massee, 133 Wis. 638, 113 N. W. 
1098 (1907) ; Imperio v. State, 153 Wis. 455, 141 N. W. 241 (1913) ; Dishmaker v. 
Heck, 159 Wis. 572, 150 N. W. 951 (1915); Holub v. Cootware, 169 Wis. 176, 170 
N. W. 939 (1919). In Shaw v. Fisk 21 Wis. 368 (1867), the court said: “We 
consider the authorities clear that the affidavits of jurors should not be received 
to impeach their verdict on account of any thing that took place in the jurv 
room; and it is doubtful whether their affidavits ought in any case to be re- 
ceived as to any of their deliberations, even as to a mistake of fact or law 
that influenced their verdict.” This doubt has now been resolved in favor of 
the rule excluding such evidence. 

‘Holub v. Cootware, 169 Wis. 176, 170 N. W. 939 (1919). Here the affidavit 
of the juror stated in substance that a question as to contributory negligence 
was misleading and the juror never intended to find plaintiff guilty of contributory 
negligence and had he so understood the verdict he would not have consented to 
it. The court stated the general rule that statements of jurors cannot be received 
to establish their own misconduct or to impeach their own verdict and said at 
page 180: “ * * * If verdicts thus may be impeached they have little stability. 
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It has also been stated that the early basis for the rule was that 
of secrecy for the jury’s deliberations and further that it was im- 
proper to receive jurors’ statements as to their mental processes 
whether they tended to impeach or support their verdict.5 Hence 
it has long been settled in Wisconsin that no evidence may be re- 
ceived which would reflect the mental processes which led the 
juror to agree to the verdict. Thus a verdict of the jury may not be 
attacked by an affidavit of a juror to the effect he agreed, and con- 
sented to an answer in a special verdict finding plaintiff guilty of 
contributory negligence against his conviction, by being induced to 
believe by a statement of a fellow juror that an affirmative answer 
would be immaterial and would not prevent plaintiff’s recovery.® Like- 
wise, a juror may not, by an affidavit, impeach a verdict by an 
affidavit to the effect he agreed to it contrary to his best judgment.’ 

Affidavits by several jurymen stating in substance that the fore- 
man of the jury and others had represented that punitive damages 
would go to the county if awarded by the verdict and that they be- 
lieved the foreman was stating what the judge had told him, and 
that they would not have awarded any punitive damages had they 
known they would go to plaintiff are inadmissible.* It is also clearly 
established that affidavits of jurors may not be admitted to show a 
quotient verdict.® 





If they cannot stand because a juror is willing to say that he misunderstood a 
question of the special verdict they must, by the same logic, be set aside upon 
a statement of a juror that he did not understand the court’s charge or obtained 
a mistaken impression of certain testimony. As said in Dishmaker v. Heck, 
supra: ‘Any such rule would place every verdict at the mercy of weak or cor- 
rupt jurymen.’ Verdicts must be given greater dignity and finality than would 
be accorded them under such practice. Their impeachment cannot be permitted 
in the manner here attempted.” See also Peppercorn v. Black River Falls 89 
Wis. 38, 61 N. W. 79 (2894) where the court cited THompson, Triats Section 
2619 which refers to the rule as one of public policy. 

*Wolfgram v. Schoepke, 123 Wis. 16 100 N. W. 1054 (1904). 

*Owen v. Portage Telephone Co., 126 Wis. 412, 105 N. W. 924 (1905). See 
the same effect: Becker v. West Side Dye Works 172 Wis. 1, 177 N. W. 907 
(1920); Holub v. Cootware 169 Wis. 176, 170 N. W. 939 (1919); Butteris v. 
Mifflin & Linden M. Co. 133 Wis. 343, 113 N. W. 642 (1907). 

‘Imperio v. State, 153 Wis. 455, 141 N. W. 241 (1913). 

* Dishmaker v. Heck, 159 Wis. 572, 150 N. W. 951 (1915). In this case the 
court said as to the admission of such affidavit: “* * * Any such rule would place 
every verdict at the mercy of weak or corrupt jurymen. If verdicts were to be 
set aside because of the erroneous ideas of some of the jurymen as to its effect 
or because of fallacious or untrue arguments or statements made by one juryman 
to his fellow jurymen in the course of their deliberations, few verdicts would 
ripen into judgments. Such is not the law.” 

*Gallaway v. Massee, 133 Wis. 638, 113 N. W. 1098 (1907). This rule has 
not been changed by the adontion of the comparative negligence statute. Jack- 
owska-Peterson v. D. Reik & Sons Co. 240 Wis. 197, 2 N. W. (2d) 873 (1942). 
In the latter case the court states the rule announced in Gallaway v. Massee, 
supra was a salutary rule and that it adhered to it. 
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The general rule refusing to admit statements of jurors is sub- 
ject to several exceptions. Wisconsin has adopted the view that 
the general rule that affidavits of jurors cannot be used to impeach 
their verdict applies only to affidavits concerning their conduct in 
court or while deliberating the cause. Conduct outside of the jury 
room may be shown by their own affidavits to impeach their verdict.!® 
It has also been held that affidavits of jurors are admissible to show 
that the trial judge in a criminal case answered a communication 
sent to him by the jury while they were in the course of their 
deliberations, through their foreman and the bailiff, assuring them 
that if they found the defendant guilty they could depend upon the 
clemency of the court.’ Affidavits are also admissible to show that 
the foreman of a jury, after a verdict had been signed and sealed, 
represented that the trial judge had given him instructions regarding 
the verdict, which were believed by the jurors who thereby con- 
sented to changing an answer to a question in the verdict.12 Wis- 
consin is also in accord with the general rule that statements of 
jurors are always admissible to show a mistake in the verdict so 
as to show what was actually agreed on.’* Finally, on motion for a 
new trial, it has been held that affidavits of jurors are admissible to 
show that they were not competent to act as jurors, because they 
did not understand the English language. 
It is clear that if adopted in Wisconsin, Rule 301 would change 





* Peppercorn v. Black River Falls (1901) 89 Wis. 38, 61 N. W. 79 (1894), 
Hempton v. State, 111 Wis. 127, 86 N. W. 596 (1901); Wolfgram v. Schoepke, 
123 Wis. 19, 100 N. W. 1054 (1904); Imperio v. State, 153 Wis. 455, 141 N. W. 
241 (1913) Banaszek v. F. Mayer Boot & Shoe Co., 155 Wis. 127, 143 N. W. 1062 
(1913). 

™ McBean v. State 83 Wis. 206, 53 N. W. 497 (1892). The court viewed the 
act of the judge as an “unauthorized interference with the deliberations of the 
jury.” 
1Dralle v. Reedsburg, 135 Wis. 293, 115 N. W. 819 (1908). See also Dish- 
maker v. Heck. 159 Wis. 572, 150 N. W. 951 (1915). This class of cases is 
difficult to classify. Probably it can be viewed as an example of misconduct out- 
side the jury room and not a case where the question relates to the admissibility 
of evidence as to the effect of statements of a fellow juryman upon a juror during 
their deliberations. 

“™Imperio v. State, 153 Wis. 455, 141 N. W. 241 (1913). The showing that 
the verdict fails to express the actual verdict reached must be clear beyond ques- 
tion. If the trial court is in the slightest doubt, he should confine relief 
to granting a new trial. It seems that upon a sufficiently clear showing of the 
mistake and of the true verdict, the trial court may substitute the correct verdict 
for the incorrect one and enter judgment accordingly even after the jury has 
separated. Wolfgram v. Schoepke, 123 Wis. 19, 100 N. W. 1054 (1904). 

“Shaw v. Fisk, 21 Wis. 368 (1867); Holub v. Cootware, 169 Wis. 176, 170 
N. W. (1919). For statutory qualifications of jurors, see Wis. Stat. (1943) 
$255.01. 
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the existing law in some respects. The principal change would be 
to permit petit jurors to testify as to objective misconduct which 
may have occurred in the jury room during the course of their de- 
liberations. Such testimony is not now admissible in Wisconsin. The 
present law in Wisconsin sanctions the admissibility of statements 
as to conduct of jurors outside the jury room, and the law in this 
respect would not be changed by the adoption of the rule. Adop- 
tion of the rule also would not change the rule in Wisconsin which 
excludes any evidence which would tend to reflect the mental pro- 
cesses of the juror or the effect of any statement, act or event upon 
his mental processes. Neither would there be any change in the 
present law which admits the testimony of jurors to show a mis- 
take in the verdict so as to establish what was actually agreed on, 
and no reason is seen why there would be any change in the law 
which now admits the affidavits of jurors to show their incompetency 
to act. 

Adoption of the rule would also result in changes insofar as it 
concerns the right of grand jurors to testify. It would conflict with 
Sections 255.26 and 255.27 as well as with the statute requiring the 
oath of secrecy. 


Rute 302—RIGHT OF JUDGE OR JUROR IN ACTION TO BE 
WITNESS THEREIN 


Rule 302 provides that the judge or petit juror in an action may 
be a witness therein. If the judge testifies concerning a disputed 
material matter, he shall not continue as a judge in the action against 
the objection of a party not calling him. If a juror testifies concern- 
ing a disputed material matter, he shall continue as a juror unless 
the judge finds that to allow him to do so is likely to prevent a fair 
consideration by the jury of an issu@ in the action. 

There is no statute in Wisconsin on the subject of whether a 
judge or juror may be a witness in an action in which they are act- 
ing except Section 325.29 which provides: “No judge of any court 
of record shall testify as to any matter of opinion in any action or 
proceeding in which any person related to such judge in the first 
degree shall be an attorney of record.” 

In actions in justices’ court it is provided by statute that if, prior 





See also Wis. Stats. (1943) $325.13, which provides in substance, among 
other things, that no person shall be disqualified as a witness in any proceeding, 
civil or criminal, by reason of his interest therein, which interest may be shown 
to affect the credibility of the witness. 
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to joining of issue, either party or his attorney or agent makes 
an affidavit to the effect that the justice of the peace before whom the 
action is pending is a material witness for such party without whose 
testimony he cannot safely proceed to trial, the justice is required to 
transmit the cause to some other justice in the same county for 
trial.’* 

Neither are there any cases in Wisconsin on the precise points 
involved. In one case it was held that a person may testify as to 
information obtained from a view of the premises made while acting 
as a juror on a former trial, but the court expressly stated it need not 
consider the question of whether jurors may be called from the box 
to testify in a case pending before them.? There are several Wiscon- 
sin cases which pass on the question of whether a district attorney 
may be a witness in a case in which he has active charge of the 
prosecution. Such cases do not come within the scope of Rule 
302 but may be of interest since a district attorney is considered a 
quasi-judicial officer. 

The comment to Rule 302 states that most cases agree with the 
rule. This statement would seem to be subject to a question insofar 
as it concerns that portion of the rule which relates to the compe- 
tency of a judge to be a witness in an action being tried by him. 
As a general propostion it may be said that the weight of authority 
sustains the view that a presiding judge may not temporarily leave 
the bench and become a witness in the case being heard by him.* 
The recent decisions agree that such conduct is improper although 
there may be a question as to whether it constitutes prejudicial error.* 





1 Wis. Stats., (1943) §301.26. 

* Hughes v. Chicago, St. P. M. & O. R. Co., 126 Wis. 525, 106 N. W. 526 
(1906). Likewise, one who is otherwise qualified to testify as to the value or 
diminution in value of the real estate involved, is not rendered incompetent to 
testify on that subject on appeal from an award of commissioners in condemna- 
tion proceedings, by the fact he was a member of the commission that made the 
award. In re Hefty, 236 Wis. 60. 294 N. W. 518 (1940). 

* Zeidler v. State, 189 Wis. 44. 206 N. W. 872 (1926); Lukas v. State, 194 
Wis. 387, 216 N.W. 483 (1927); Baumgartner v. State, 198 Wis. 180, 223 N. W. 
419 (1929). For rule as to attorney testifying in civil case, see Roys v. First Nat. 
Bank, 183 Wis. 10, 197 N. W. 237 (1924). 

‘Jones, Evipence (2d ed. 1926) 4205; 70 Corpus Juris 180. The early Eng- 
lish practice appears to have approved calling of a judge as a witness in a case 
on trial before him but more recently such practice has been viewed with dis- 
favor. 5 Jones, Evipence (2d ed. 1926) 4207. In 6 Wicmorz, Evipence (3d. ed. 
1940) 587 it is said: “In modern times, however. and in the United States, the 
policy of uniting in one person the double capacity of Judge and witness in the 
same trial has been much questioned.” 

*It would seem no prejudicial error results where the trial court testifies as to 
merely formal or preliminary matters. McCaffrey v. State, 105 Oh. St. 508, 138 
N. E. 61 (1922). However, in other cases the courts have held that where the 
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Thus in a criminal case the trial court, after testimony of a witness, 
read into the record the fact that the witness had been indicted 
twice and that he had pleaded guilty to one indictment and the other 
was dismissed. This was urged as error and the Supreme Court of 
the United States said: “It is, of course, improper for a judge to 
assume the role of a witness, but we cannot here conclude that 
prejudicial error resulted.” Other recent cases are listed in the 
footnote.? 

In some jurisdictions a judge is by statute permitted to be a 
witness in a case being tried by him,® and there are a few cases in 
some jurisdictions which affirm the competency of a judge to so 
testify under such circumstances irrespective of statute.® 

Several reasons have been given in support of the rule that a 
judge may not be a witness in a case being tried by him. They are 
stated in detail by Wigmore® and elsewhere. It is there said that 
the only real objections to a judge so testifying are: (1) he would 
be put in a more or less partisan attitude before the jury and hence 
would lose some of the essential traits of authority and impartiality 
as a judge; (2) his continuing power as judge would embarrass and 
limit the cross examination of himself as a witness; (3) his position 
as judge would impress his testimony upon the jury and give it spe- 
cial and therefore unfair weight.11 Wigmore states these objections 








judge who is called to the witness box is trying the case and his continuance as 
judge is necessary to the proper trial thereof, it is error for him to testify and if 
proper objection be made, it is fatal error. People v. Dohring 59 N.Y. 374, 17 
Am. Rep. 349 (1874); State v. Sandquist 146 Minn. 322, 178 N. W. 883 (1920). 
No attempt has been made here to list all the cases in point. Only a few are 
cited for the purpose of indicating the various views on the subject. 

* Glasser v. United States, 315 U. S. 60, 62 S.Ct. 457, 86 L. ed. 680 (1941). 

"People v. McDermott, 40 N.Y.S. (2d) 456 (1943); State v. Bagwell, 201 
S.C. 387, 23 S.E. (2d) 244 (1942); In re Hildreth’s Estate, ........ \, , 28 A. 
(2d) 633 (1942); Downey v. United States, 67 App.D.C. 192, 91 F. (2a) 223 
(1937). 

*In Kentucky, Section 603 of the Civil Code of Practice provides: “The 
judge or a juror may be called as a witness; but, in such a case, it is in the 
discretion of the court to suspend the trial and order it to take place before 
another judge or jury.” It has been held that under this section a judge may in his 
discretion decline to testify. O’Neil & Hearne v. Bray’s Adm’x., 262 Ky. 377, 90 

W. (2d) 353 (1936). For citation of other statutes see 3 WicMorE, EviENCE 
(3rd ed. 1940) §1909. 

*See cases cited in 5 Jones, Evipence (2d ed. 1926) 4207. 

* 6 Wicmore, Evipence (3rd ed. 1940) §1909. 

15 Jones, Evipence (2d ed. 1926) 4205; State v. Sandquist, 146 Minn. 322, 
178 N. W. 883 (1920). 

™ Other objections advanced are: (1) There would be no one to rule in the 
event an objection is made to a question propounded to the judge-witness. (2) 
There would be no way to compel him to answer a question on cross examination 
if he declined to answer it, assuming the question to be proper. (3) He might 
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are to a certain extent true, but adopts the view that despite them it is 
not necessary to lay down a universal prohibition. It is stated they 
apply most forcibly only where a judge becomes a principal witness 
and in those cases, which are rare, the usefulness of such testimony 
would be known in advance and the judge’s discretion and that of the 
parties could be trusted to send the case to another judge for trial. 
It is also pointed out that ordinarily a judge’s testimony is wanted 
for merely formal or undisputed matters. Wigmore concludes: 


“To suppose here a danger that the inconveniences above 
noted would occur in any appreciable degree is to be unduly 
apprehensive. Military commanders do not train cannon on a 
garden gate; and the law of evidence need not employ the cum- 
brous weapon of an invariable rule of exclusion to destroy an 
entire class of useful and unobjectionable evidence in order to 
avoid embarrassments which can easily be dealt with when they 
arise. Since the trial judge has no interest to subject himself or 
counsel or jury to these supposed embarrassments, it may prop- 
erly be left to his discretion to avoid them, when the danger 
in his opinion arises, by retiring from the Bench before trial 
begun or by interrupting and postponing the trial and securing 
another judge.”?? 


It might be argued that the rule here protects a party who ob- 
jects to a judge testifying because it provides that if he testifies as 
to a material disputed matter, he shall not continue as a judge in the 
action against the objection of a party not calling him. This is 
probably true, but as a practical matter it should be noted that in 
the event such objection is made it would necessitate an interrup- 
tion of the trial with the result that retrial of the entire case might 
be necessary. Further, this portion of the rule would not seem to 
afford protection to a party who might object where the judge testi- 
fies as to formal undisputed matters. It may well be, however, that 
such protection is not necessary in the latter situation. 

The competency of a juror to be a witness in a case in which he 
is acting as juror seems to be well established. Wigmore states: 
“* * * it has always been regarded as proper that a juror having 
any relevant knowledge may be called as a witness, returning to the 





refuse to answer a question on the ground it might incriminate him. (4) On re- 
turn to the bench the judge could not impartially weigh his own testimony 
in the event he is called on to do so in the event of a motion for non-suit. 
(5) The jury might be embarrassed by being compelled to weigh the testimony of 
the judge-witness with other witnesses with whom his testimony might conflict. 
See 5 Jones, Evipence (2d ed. 1926) 4205; 6 Wicmore, Evmence (3rd ed. 1940) 
$1909. 

12 WicmoreE, Evmpence (3rd ed. 1940) 592. 
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box after completing his testimony.”!* In some jurisdictions the 
subject is regulated by statute.’* The principal objections to such 
rule are: (1) opposing counsel might be embarrassed in cross ex- 
amining the juror-witness because a vigorous cross examination 
might prejudice the juror against him and his client; (2) his testi- 
mony or conduct as a witness might discredit him so as to prevent 
him from adding his proper quota in the course of the deliberations 
ot the jury; (3) the juror might give excessive weight to his own 
testimony and in general favor the testimony of the side who called 
him as a witness.’° As a practical matter these objections would not 
seem to be of great consequence since the names of important wit- 
nesses are usually known in advance of trial, and if the name of one 
of them is drawn as a prospective juror he can be excused on the 
voir dire or eliminated by a peremptory challenge. It seems prob- 
able that in the great majority of cases if a member of a jury is called 
as a witness, it will be to testify as to formal, undisputed or compar- 
atively unimportant matters, and under such circumstances the above 
objections would lose much of their weight. 

It should be noted that the rule provides that in the event a 
juror testifies he shall be allowed to continue as such, unless the 
court finds that to do so is ilikely to prevent a fair consideration of 
an issue of fact by the jury. This would afford some protection to 
adverse parties. However, it is open to the obvious objection this 
might require a new trial, especially in criminal cases in jurisdictions 
where a twelve-man jury is required and there is no provision for 
an alternate. 








* 6 Wicmore, Eviwence (3rd ed. 1940) 594. 

“For reference to statutes see 6 WicMore, Eviwence (3rd ed. 1940) 594, 
Note 1. 

“See 6 WicmoreE, Evipence (3rd ed. 1940) 594; 5 Jones, Evmence (2nd ed. 
1926) 4215. 














CONFESSIONS 


HeENry CHRISTOFFERSON 


This note is limited to a discussion of Rule 505, Confessions, of 
the Model Code of Evidence, prepared by the American Law In- 
stitute. If the Model Code were to. become law in the state of Wis- 
consin, would the rule as to Confessions have any effect upon the 
existing law? To discover the result it will be necessary to analyze 
the rule, see if we can determine its basic philosophy, determine the 
law as it is at this time, then finally point out the changes which 
would be effected were Rule 505 to become law. 


So that the reader may have before him the exact wording of 
Rule 505, it is quoted verbatim as follows: 


Evidence of a hearsay statement by an accused that he has 
done or omitted something the doing or omission of which con- 
stitutes a crime or an essential part of a crime is admissible 
against him in a criminal action if, but only if, the judge finds 
that 


(a) the accused was not induced to make the statement by 
(i) infliction of physical suffering upon him or threats 
thereof, or 


(ii) threats or promises, likely to cause him to make 
such a statement falsely, which concerned action 
to be taken by a public official with reference to 
the crime and were made by a person whom the 
accused reasonably believed to have the power or 
authority to secure the execution of the threats or 
promises, and 


(b) the accused when making the statement was conscious 
and was capable of understanding what he said and did. 


The Reporter, Edmund M. Morgan, and the Assistant Reporter, 
John M. Maguire, looked backward and forward at evidence in an 
article published seven years ago and came to the conclusion, “What 
is needed is a well-designed and well-constructed code built upon 
the two leading principles enunciated by Thayer more than forty 
years ago, ‘(1) that nothing is to be received which is not logically 
probative of some matter requiring to be proved; and (2) that 
everything which is thus probative should come in, unless a clear 
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ground of policy or law excludes it.’”! The Model Code is evi- 
dently in response to the matter as stated by Professors Morgan 
and Maguire. In line with the principles as stated by Thayer, the 
reporter in the Forward to the Model Code says: “A Code of 
Evidence should concern itself primarily with admissibility, and in 
this respect it should be complete in itself. Consequently it should 
begin with a sweeping declaration that all relevant evidence is ad- 
missible, that no person is incompetent as a witness and that there 
is no privilege to refuse to be a witness or to disclose relevant mat- 
ter or to ‘prevent another from disclosing it. Then it should set up 
specific exceptions to this fundamental rule. The Code follows this 
plan.””? 

A definition of a. confession is contained in the first part of the 
rule. “Evidence of a hearsay statement by an accused that he has 
done or omitted something the doing or omission of which consti- 
tutes a crime or an essential part of a crime is admissible against him 
in a criminal action if... .” In the comment on the rule it is stated, 
“This Rule applies to an accused’s statement that he uttered words 
or committed an act or omitted to act if the utterance or commission 
or omission 'consituted an essential part of a crime. In other words 
such a statement is a confession under this Rule.’ 

In a recent case the trial court referred to certain statements as 
confessions.*- The defendant contended that the statements were 
admissions and not confessions, and that it was prejudicially erron- 
eous to refer to them as confessions. The defendant contended that 
exculpatory matter destroyed the effect of the statement as an admis- 
sion of guilt. The court said it could not agree. The court then 
quoted with approval from State v. Novak,“ “To make an admis- 
sion or declaration a confession, it must in some way be an ack- 





* Morgan and Maguire, Looking Backward and Forward at Evidence (1937) 
50 Harv. L. Rev. 909, 922, 923. 

*Mopet Cope or Evmence 11. 

* Mover Cope or Evipence 239. 

*Moore v. State, 220 Wis. 404; 408 et seg.; 265 N. W. 101 (1936), appears to 
be a leading case on the subject of what is a confession. The defendant was found 
guilty of murder in the first degree. Two assignments of error were made to the 
supreme court. It was contended that the trial court in its instructions erron- 
eously referred to certain written admissions by the defendant as confessions. 
Defendant had made statements to police and district attorney which were 
materially different from his testimony on the trial. The statements made pre- 
vious to the trial were to the effect that the defendant had gone to the barn of 
the deceased for the purpose of killing and robbing him; when he arrived at the 
barn, the deceased attacked him with a pitchfork, and he then shot the deceased; 
he might not have had the nerve to do it had the deceased not come after| him 
with a pitchfork. 

“109 Iowa 717, 79 N. W. 465 (1899). 
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nowledgment of guilt.” The court said: “It is equally obvious that 
the mere statement that defendant was attacked by deceased did 
not so qualify the whole statement as tq render it a denial of guilt. 
This being true, we think the statement was properly referred to as 
a confession.” Although the court does not go into an extended 
discussion of a definition of a confession, it is apparent that the 
court believed that the defendant made a statement that he com- 
mitted an act which constituted an essential part of the crime of 
murder. This is a part of the definition of what is a confession un- 
der Rule 505. Considering the fact that the defendant claimed the 
exculpatory portions of his statements prevented them from being 
confessions, the issue of the definition of a confession was squarely 
before the court. The court does not emphasize that a statement, to 
be a confessions, must contain all of the essential elements of a crime. 
The reference to the Iowa case, supra, simply requires “To make an 
admission or declaration a confession, it must in some way be an 
acknowledgement of guilt.’’® 

In an earlier Wisconsin case the difference between admissions 
and a confession was considered.® 

The statement of an accused that he has done something which 
constitutes a crime may be referred to as a confession of guilt as to 
that crime.’ That is a part of the definition of a confession as stated 
in the rule above. It does not appear, however, on the basis of the 
decided cases, that the court did require that a statement, to become 
a confession, must admit all of the essential elements of a crime. 





*State v. Novak, 109 Iowa 717, 79 N. W. 465 (1899). 

*Hardtke v. State, 67 Wis. 552, 30 N. W. 723 (1886). The defendant was 
convicted of rape. The district attorney offered himself as a witness and testified 
that at the time of the preliminary examination the defendant approached him 
and said he wanted the prosecution stopped; that he “didn’t hurt the girl much”; 
that he would give the attorney $8.00 or $10.00; and that the girl would “get 
over it again,” and on arguing the case before the jury, he said, “The defendant 
confessed this crime to me.” The defendant’s counsel objected, and the record 
doesn’t show that the court gave the objection any attention. The court held 
the remark of the district attorney going unchallenged constituted an approval 
by the court, and the failure to correct the statement as to what is a confession 
was material error. The court said: “There had been no evidence of one of the 
principal ingredients of the crime (reference is here made to previous discussion 
at p. 554 that there was no evidence of any penetration), and if this state- 
ment of the district attorney was accepted by the court and jury as true, it 
supplied all defects in the testimony and was a full confession of the crime.” 
The judgment of the trial court was reversed. The court observed, that “this 
statement of the defendant falls far short of an admission or confession that 
he committed the crime of rape. It is an admission that he made an assault 
upon and injured her but nothing further.” 

™Moore v. State 220 Wis. 404, 265 N. W. 101 (1936); Hardtke v. State, 67 
Wis. 552, 30 N. W. 723 (1886). 
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Statements falling short of the required definition are admissible, 
but may not be referred to by counsel or by the court as confessions, 
unless they contain at least as much as required by the rule and 
probably an ackncwledgment of guilt of the crime itself. 

Assuming that the evidence which has been offered is a confession, 
and that the accused is entitled to raise the question of whether 
the confession is admissible, the next step under the rule is a de- 
termination by the judge whether the proffered evidence meets the 
requirements of the rule. The evidence “is admissible against him 
in a criminal action if, but only if, the judge finds that... .” The 
subsequent language relating to the facts which the judge must 
find before the confession can be admitted is considered later. On 
first reading it becomes evident that the Code vests great power in 
the discretion of the trial judge. The Reporter, in his Foreword to 
the Code, comments upon the discretion of the trial judge as one 
of the noteworthy features of the Code. 


“His historic role as master of the trial is restored... . 
Whenever the admissibility of relevant evidence or the existence 
of a privilege depends upon the evidence of a disputed fact, 
he determines under Rule 11 whether the fact exists, for the 
purpose of deciding whether the evidence may be received or 


the claim of privilege allowed. With the admissibility of the 
questioned evidence, the jury has nothing to do. If admitted, 
the jury must give it consideration with the other evidence; 


its weight is for them.” 

There can be no reversal for error in admission or exclusion of 
evidence, “unless the reviewing court believes that a proper ruling 
would probably have had a substantial influence in producing a 
different result.”’® 

The Wisconsin court “is committed to the rule that the question 
of the admissibility of the alleged confession is in the first instance 
for the court.”®* 

If the trial judge finds that the confession was secured improp- 
erly, that it was not voluntary, it is not admissible. It is prejudicial 
error to admit into evidence such ‘a confession, and the error is not 
cured by instructions to the jury that the confession should be dis- 
regarded in the event that the jury finds that it was not volun- 
tary. Is it error to hold the preliminary examination in the hearing 





*Mopet Cope or Evinence 13, 14, 15. 

“™ Pollack v. State, 215 Wis. 200, 216, 253 N. W. 560, 254 N. W. 471 (1934). 

* Tones v. State, 184 Wis. 50, 198 N. W. 598 (1924). This case involves the 
conviction of the defendants of murder in the second degree. Actual physical 
coercion was used to secure confessions from the defendants. One of them was 
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of the jury? Probably not, if the judge finds the confession vol- 
untary.!? 


maltreated and so beaten that his face bled and swelled; the other was treated 
roughly. Later the same day the defendants were taken before the district at- 
torney. The chief of police and the person who beat the defendants were 
present. The trial court admitted the first confession, but in his charge to the 
jury, instructed them to disregard such confessions. The court said: “And we are 
of the view that their erroneous admission in evidence was not cured by the in- 
structions, for that could not completely obliterate the effect the confessions left 
upon the mind of the jury.” 

A more difficult question was raised as to the admissions made before the 
district attorney. The court instructed the jury that if they found that the con- 
fession before him were made under duress, they should be disregarded. Because 
of the fact that these confessions were made shortly after those in the police 
station, and in the presence of the officer who battered the defendants, they 
were given under duress and therefore involuntarily, for which reason “they were 
not admissible in evidence.” 

Lang v. State, 178 Wis. 114, 189 N.W. 558 (1922). In this case the de- 
fendant was convicted of murder in the second degree. The defendant was ar- 
rested on September 27, 1920 and subjected “to the ‘third degree’ inquisition.” 
The court was of the opinion that the overwhelming weight of testimony es- 
tablished that the statements made by the defendant had been secured through 
fear and terror. Like the Jones case, supra, the defendant made subsequent state- 
ments called confessions. The trial court came to the conclusion that these sub- 
sequent statements were not under coercion and were voluntary. The court states 
the rule to be applied when it is clear from the evidence that the confession is 
not voluntary: “We recognize the rule that the admissibility of evidence as to 
the confession was for the determination of the trial judge in the first instance, 
and that his decision should control unless it satisfactorily appears from the record 
that such decision was clearly against the evidence,” Connors v. State, 95 Wis. 
77, 69 N. W. 981; Roszczyniala v. State, 125 Wis. 414, 104 N. W. 113; “. . . but 
we are forced to conclude that the overwhelming weight of testimony established 
the fact that the statements made by the defendants were drawn from him 
through fear and even terror. . . . We therefore hold that the confession obtained 
on the morning of September 28 should not have been submitted to the jury.” 

Sweda v. State, 206 Wis. 617, 240 N. W. 369, (1932). In this case the court 
made a preliminary determination as to whether the confession was admissible 
and came to the conclusion that it was. However, in that there was a conflict in 
testimony on the issues of fact as to the voluntary character of the confessions, he 
left with the jury the determination of the fact. The court said: “In so ruling 
he well appreciated that the final determination of the issues of fact, upon which 
the voluntary character and admissibility of the confessions depended, had to be 
left with the jury, and that it was within the latter’s province to reject any 
confession if the State failed to establish that it was voluntary and not obtained 
by improper means.” The court then quoted with approval the instructions which 
had been submitted to the jury. The language used in the Sweda case appears 
to be almost conclusive that the jury passes on the admissibility of the con- 
fessions. 

” Hintz v. State, 125 Wis. 405, 104 N. W. 110 (1905). In this case the court 
made its preliminary determination as to the character of the confessions in the 
presence of the jury. The trial judge determined that there was no conflict in the 
evidence, and that the confession was voluntary. The Supreme Court held that 
the accused was not prejudiced by the remarks of the court in the presence of 
the jury. Under the circumstances of the case the Supreme Court said: “It was 
not reversible error to refuse to exclude the jury upon the preliminary inquiry.” 
The holding in the Hintz case is probably limited to its facts, and if there were 
a conflict in the facts, then it probably ,would be error, on proper objection to 
conduct the preliminary hearing in the presence of the jury. In the case of 
Pollack v. State, 215 Wis. 200, 253 N. W. 560, 254 N. W. 471 (1934) the court 
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Contrary to the rule as set forth in the Code, in the event that 
there is a conflict in the evidence as to the voluntary character of 
a confession, the judge may admit the confession into evidence 
and allow the jury to determine the fact of whether it is voluntary, 
and if the jury finds that it is not voluntary, instruct them that the 
confession is to be disregarded as evidence." 

To leave the question of admissibility of the confession to be 
determined by the jury would appear to be unrealistic. This ap- 
proach assumes that the jury is capable of determining the dis- 
puted facts which govern the admissibility of the evidence, and that 
they will have no difficulty “in casting the objectionable evidence out 
and remembering it no more forever.”!2 The cases, as referred to 
in the paragraph next above, have discussed the question of admis- 
sibility as being within the province of the jury, and the statements 
of the court are so clear that it would be difficult to rationalize the 
basis of decision on any other ground. 

What are the facts which the judge must find, or if there is a 
controversy, which the jury must find, before the confession may be 
admitted into evidence and before the confession may be considered 
by the jury? The Code is very clear. The confession is admissible 
only if the judge finds that: 


(a) the accused was not induced to make the statement by 


(i) infliction of physical suffering upon him or threats 
thereof, or 


(ii) threats or promises, likely to cause him to make 
such a statement falsely, which concerned action 
to be taken by a public official with reference to 
the crime and were made by a person whom the 





said: “If it clearly appears upon the preliminary hearing to determine the 
admissibility of the confessions that they were procured by duress and are not 
voluntary, they should not be admitted in evidence in the first instance, and if, 
under such circumstances, they are admitted, the error is not cured by instruc- 
tions to disregard them. Jones v. State, 184 Wis. 50, 198 N. W. 598.” 

“ Farino v. State, 203 Wis. 374, 234 N. W. 366 (1931). In this case the de- 
fendant was convicted of murder in the first degree. He made certain admissions 
which were called a confession in the court’s charge to the jury, in which it 
was instructed “that if they believed from all the evidence that such statements, 
or any of them, were obtained by abuse, force, threats, coercion, inducement of 
promises, or while the defendant was under the influence of fear of physical 
punishment by those having him in custody, that then it was their duty to 
reject any confession so obtained. . . .” 

Van Rite v. State, 237 Wis. 212, 295 N. W. 688 (1941). In this case the 
confessions were offered in evidence, the court excused the jury and received 
evidence as to the manner in which they were obtained. It was said: “The court 
held that the confessions were admissible, and same were submitted to the jury 
under proper instructions. This was the proper procedure.” 

Mover Cope or EVIDENCE 9. 
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accused reasonably believed to have the power or 
authority to secure the execution of the threats or 
promises, and 


(b) the accused when making the statement was conscious 
and was capable of understanding what he said and did. 
It will be found upon examination of the Wisconsin cases that the 


quotation from the rule is substantially the law in this state. It is 
well recognized that the confessions may not be admitted if the 
accused was induced to make the statement by 


(i) infliction of physical suffering upon him or threats 
thereof.1* 


This rule is applied in cases where statements are made by the 
accused subsequent to the infliction of physical suffering or the 
threats thereof, even though no actual physical harm was done to the 
accused nor were there any actual threats at that time to him. That 
was the situation in the case of Lang v. State. The officers beat the 
accused with parade clubs about the shoulders and arms; he was 
questioned continuously from eleven at night until four in the morn- 
ing. Then he confessed. For thirty-four hours the defendant was in 
the custody of the police, at the end of which he appeared in court. 
During that interval he made certain statements, and before the 
examining magistrate he pleaded guilty. The court said: “He had 
good reason to believe that a repudiation of his confessions would 
anger the officers who had maltreated him. It is significant that at 
the first instant when an attorney appeared who in his judgment 
could give him some help or protection he denied his guilt. The 
lapse of time between the first confession and the others was very 
brief. . . . We are convinced that the controlling influence which 
exacted the first confession had not been removed when defendant 
entered his plea of guilty, and that the state failed to meet the burden 
which the law in such cases imposes.” A like situation arose in 





* Jones v. State, 184 Wis. 50, 198 N. W. 598 (1924); Lang v. State, 178 Wis. 
114, 189 N. W. 558 (1922). In both the Lang case and the Jones case it was 
clearly established that the defendants had been subjected to actual physical 
suffering, the “third degree” and “sweating.” In the Lang case the court said: 
“The testimony on this branch of the case convinces us beyond doubt that the 
statements of the defendant made under these circumstances, and which were re- 
lied on for his conviction, were made under duress which amounted to torture.” 

In the Jones case a special agent of a railroad interrogated the defendants at 
the police station where he maltreated and beat one of the defendants, and also 
physically abusd the other. The court said: “There is no sanction of law in this 
state, and there will be none so long as courts endure, that tolerates the methods 
ef the inquisition or of the prize-fighting ring.” The court held that the con- 
fessions were clearly made under duress and not admissible. 

73 Wis. 114, 189 N. W. 558 (1922). 
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Jones v. State.*” The accused made certain confessions to the po- 
lice which were clearly secured by duress. Subsequently on the same 
day there were taken to the office of the district attorney where 
they made statements after being cautioned of their constitutional 
rights. The court said: “Our judgment is that, in view of the fact 
that the confessions were made so soon after those in the police 
station and were made in the presence of Slivenick, who had in- 
flicted physical punishment upon the defendants only a short time 
before, they were not admissible in evidence.” 

Confessions are likewise to be excluded if they were secured by 


“(ii) threats or promises likely, to cause him to make 
such a statement falsely. . . .”, etc. 

It will be observed that this subdivision of the test for admissibility 
requires not only that there be threats or promises, but also that 
they be likely to cause the accused to make a statement falsely. The 
rule continues and requires that the threats and promises concern 
action to be taken by public officials with reference to the crime, and 
that the threats and promises be made by a person whom the ac- 
cused reasonably believes to have power or authority to secure exe- 
cution of the threats or promises. It will be noticed in consider- 
ation of sub-paragraph (ii) that statements are excluded which are 
likely to be false. Sub-paragraph (i) does not require that statements 
which are secured by the infliction of physical suffering or threats 
be such that they are likely to be false. When actual physical duress 
is used, the veracity of the statement is not any part of the test for 
its admission.’ 

Statements made as the result of threats, or promises made un- 
der the circumstances outlined in sub-paragraph (ii) of the rule 
are inadmissible under the decisions.'® 





> 184 Wis. 50, 198 N. W. 598 (1924). 
™“ Lang v. State, 178 Wis. 114, 189 N. W. 558 (1922). In this case, in its in- 
structions to the jury, the trial court required the jury to reject the confessions if 
involuntary, and also made falsity of the confessions a condition of rejection. 
The confessions were secured by personal violence. The court said: “When it is 
submitted to the jury to find whether it was involuntarily made or induced by 
fear or hope of favor, that is the first and prime question for their consider- 
ation. If in this case they had believed the confessions to be true but that they 
had been obtained by personal violence, it would have been their duty under 
proper instructions to reject them entirely.” 

*Flamme v. State, 171 Wis. 501, 177 N. W. 596 (1920). The defendant, in 
the company of the sheriff but not under arrest, made a statement before the 
district attorney at his office; after being questioned for an hour, she signed a 
statement in which she confessed the crime of fornication, in the belief that she 
would not be prosecuted for the offense. She even repeated the substance of 
her confession in the preliminary examination of her co-defendant. She stated, 
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Some confessions have been excluded upon the ground that they 
violate the accused’s constitutional privilege against self-incrimin- 
ation. No person “shall be compelled in any criminal case to be a 
witness against himself.’*** In the case of Bianchi v.. State, cer- 
tain of the defendants were taken before the district attorney ; with- 
out being advised of their constitutional rights as to self-incrimina- 
tion, they were sworn and examined by the district attorney, and their 
testimony reduced to writing. The court said: “There is no au- 
thority for such examination.... To the defendants the examin- 
ation no doubt assumed the form and sanctity of a judicial proceed- 
ing.... The sworn witness is under a species of extra-moral duress 
10 tell the truth. . .‘. In a criminal case a defendant cannot be com- 
pelled to testify . . . where the testimony given was not voluntary.” 
The court held that the statements were erroneously admitted into 
evidence. This case should be looked upon as a vindication of the 
right against self-incrimination, and is referred to here only for the 
purpose of showing the confusion that sometimes exists in the rea- 
soning of the court in not clearly discriminating between the privilege 
against self-incrimination and the exclusion of improperly secured 
confessions. 

Chief Justice Rosenberry, in the recent case of Pollack v. State,)** 
discusses the rules relating to the admission of confessions where 
they are secured as the result of'threats or promises. Speaking for 
the court, he says: “Confessions may be and are excluded when in 
the opinion of the court they are testimonially untrustworthy as 
where they are induced by considerations likely to elicit untrue con- 
fessions, as, if they were not voluntary because they were induced 
by threat or promise.” 

What are threats or promises, and what is action to be taken 
by a public official with reference to the crime, and what would con- 
stitute a reasonable belief by the accused that the person making the 
threats or promises has the power and authority to execute the 
threats or promises, have received little, if any, consideration by the 
court. 

The court has, however, stated vigorously the philosophy. upon 





however, that he- statement was not voluntary. At the trial of her paramour 
for adultery and herself for fornication, the confession was admitted into evi- 
dence, and they were both found guilty. The Supreme Court found that “Intima- 
tions of disfavor toward her by the officers having authority to prosecute her for 
the offense under consideration are sufficient to exclude the conclusion that her 
confession was a free and voluntary act.” 
“« Wis. Const. Art. I, §8. 
™ 169 Wis. 75, 171 N. W. 369 (1919). 
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which confessions, which have been secured as the result of threats 
or promises, should be excluded'** The court makes it clear that 
such confessions will be excluded only if they are likely to be untrue. 
“Confessions are not inadmissible because of any breach of confi- 
dence or good faith which may be involved unless the circumstances 
are such as to suggest untrustworthiness. ... The apprehension and 
conviction of criminals is not a sporting event and as such to be con- 
ducted according to certain ideals as to what constitutes good sports- 
manship.” In the comment relating to Rule 505 the reporters refer 
to the fact that some courts have adopted the notion that the ac- 
cused is entitled to a sporting chance. The reporters state their 
reason for the rule as follows: 


“From a consideration of many others the deduction has 
been made that the moving, though unarticulated, reason is 
that prosecuting authorities are prone to rely too heavily upon 
confessions and to neglect the thorough investigation which 
they would otherwise make and which their duty demands; 
therefore the temptation to use improper inducements to ob- 
tain confessions must be removed. This is the primary theory 
of this rule.” Rule 505 (c) p. 242. 


As to paragraph (b) of the rule, which requires that the state- 
ment of the accused must have been made when he was conscious 
and capable of understanding what he said and did, has received 
little attention from the court. 

There is a constitutional question which may arise in the event 
that an accused should appeal to the Supreme Court of the United 
States on the ground that he has not secured a fair trial and that his 
rights have been violated under Section One of the Fourteenth 
Amendment to the Constitution of the United States: “nor shall any 
state deprive any person of life, liberty, or property, without due pro- 
cess of law.” In the recent case of Ashcraft v. Tennessee,’® the 
court considered that the admission of a confession obtained after 
thirty-six hours of continuous questioning by state officers was 4 
deprivation of “due process.” The question of whether the confes- 
sion was voluntary had been left to the jury, and the defendant was 
convicted. The State Supreme Court affirmed the conviction. A 
comment analyzing this decision concludes that “the court is forced 
to abandon its established principles of admissibility and embark 
upon a course of wide supervision of state criminal trials.”'7 In the 


' Pollack v. State, 215 Wis. 200, 253 N. W. 560, 254 N. W. 471 (1934). 
64 Sup. Ct. 921 (1944). 
57 Harv. L. Rev. 919, 920. 
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earlier case, Lisenba v. California,® the court said: “As applied 
to a criminal trial, denial of due process is the failure to observe 
that fundamental fairness essential to the very concept of justice. 
... Such unfairness exists when, a coerced confession is used as a 
means of obtaining a verdict of guilt. . . . Where the claim is that 
the prisoner’s statement has been procured by such means we are 
bound to make an independent examination of the record to determ- 
ine the validity of the claim. The performance of this duty cannot 
be foreclosed by the finding of a court, or the verdict of a jury, or 
both. If the evidence bearing upon the question is uncontradicted, 
the application of the constitutional provision is umembarrassed by 
a finding or a verdict in a state court; . . . There are cases, such 
as this one, where the evidence as to the methods employed to 
obtain a confession is conflicting. . . . In such a case we accept the 
determination of the triers of fact, unless it is so lacking in support 
in the evidence that to give it effect would work that fundamental 
unfairness which is at war with due process.” The court found 
that there was ample evidence to sustain the finding of the jury. The 
conviction was affirmed. 

Mr. Justice Black, speaking for the Court in the Ashcraft case, 
supra, said: “Our conclusion is that if Ashcraft made a confession, 
it was not voluntary but compelled. . . . We think a situation such as 
that here shown by uncontradicted evidence is so inherently coercive 
that its very existence is irreconcilable with the possession of mental 
freedom by a lone suspect against whom its full coercive force is 
brought to bear.” The judgment of the Tennessee Supreme Court 
affirming the conviction of the defendant was reversed. 

Mr. Justice Jackson, dissenting, said: “Instead, it: (1) substitutes 
for determination on conflicting evidence the question whether this 
confession was actually produced by coercion, a presumption that it 
was, on a new doctrine that examination in custody of this duration 
is ‘inherently coercive’; (2) it makes that presumption irrebuttable— 
ie., a rule of law—because, while it goes back of the State decisions 
to find certain facts, it refuses to resolve conflicts in evidence to de- 
termine whether other of the State’s proof is sufficient to overcome 
such presumption ; and, in so doing, (3) it sets aside the findings by 
the Courts of Tennessee that on all facts this confession did not 
result from coercion, either giving those findings no weight or re- 
garding them as immaterial.” Justices Roberts and Frankfurter 
joined in the dissent. 





™ 314 US. 219, 236, 62 Sup. Ct. 280, 290 (1941). 
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The Supreme Court of the United States appears, however, to 
have modified the holding in the Ashcraft case, supra, by the decision 
in Lyons v. State of Oklahoma.’® The defendant was convicted of 
murder and the judgment was affirmed by the Criminal Court of 
Appeals. A confession had been secured from the defendant as a 
result of an interrogation extending from six-thirty in the evening 
until between two and four the following morning ; subsequent con- 
fessions later in the day were made and received in evidence. There 
was evidence of physical violence used upon the defendant to secure 
the first confession. Objection was made to the admission of the 
later confession on the alleged ground that the accused was still 
under the influence of the force which had been used upon him to 
secure the first confession. It was conceded that improper methods 
were used to secure the first confession. The Court, speaking through 
Justice Reed, said: “If the relation between the earlier and later 
confession is not so close that one must say the facts of one con- 
trol the character of the other, the inference is one for the triers of 
fact and their conclusion, in such an uncertain situation, that the 
confession should be admitted as voluntary, cannot be a denial of 
due process. . . .. The Oklahoma Criminal Court of Appeals in the 
present case decided that the evidence would justify a determina- 
tion that the effect of a prior coercion was dissipated before the 
second confession and we agree. .. . The Fourteenth Amendment 
does not provide review of mere error in jury verdicts, even though 
the error concerns the voluntary character of a confession. We can- 
not say that ani inference of guilt based in part upon Lyons’s Mc- 
Alester confession is so illogical and unreasonable as to deny the 
petitioner a fair trial.”7® Mr. Justice Murphy wrote a dissenting 
opinion. Justices Rutledge and Black concurred in the dissent. 
Mr. Justice Douglas concurred in the result. 

What would the attitude of the court be if a confession were 
otherwise admissible and still be a confession which was obtained 
while the defendant was held in illegal custody? That question has 
not received consideration from the Wisconsin Court. The matter, 
however, did come up before the United States Supreme Court. De- 
fendants were arrested by Federal officers on suspicion of murder 
and were taken before a committing magistrate as required by Fed- 
eral law. They were held incommunicado, questioned for several 
days, and they confessed. They were tried in the Federal District 





*64 Sup. Ct. 1208 (1944). 
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Court. Their confessions were ruled to be voluntary and admissible, 
and the defendants were convicted. The Circuit Court of Appeals 
affirmed the decision. It was reversed by the Supreme Court of the 
United States.” The writer in the Harvard Law Review concludes,”! 
“The Supreme Court in the instant case has adopted the Holmes- 
Brandeis view that law enforcement is a gentlemanly game wherein 
the commission of a foul invalidates all succeeding play.” The 
court in the McNabb case said, “In holding that the petitioners’ 
admissions were improperly received in evidence against them, and 
that having been based on this evidence their convictions cannot 
stand, we confine ourselves to our limited function as the court 
of ultimate review of the standards formulated and applied by Fed- 
eral Courts in the trial of criminal cases.” 

If the theory of the McNabb case, supra, is that law enforcement 
is a gentlemanly game, that theory is rejected by the Wisconsin Su- 
preme Court in Pollack v. State.?* In that case Chief Justice Rosen- 
berry said: “The apprehension and conviction of criminals is not a 
sporting event and as such to be conducted according to certain ideals 
as to what constitutes good sportsmanship.” What effect illegal 
custody has on confessions, has not come before the Wisconsin court. 
Should it follow the rules which has been applied in the cases of 
illegally obtained evidence, there may be a further modification 
of the decisions relating to the admissibility of confessions. 





* McNabb v. United States, 63 Sup. Ct. 608, cf. Recent cases, 56 Harv. L. 
Rev. 1008. 

"56 Harv. L. Rev. 1008. 
* 215 Wis. 200, 253 N. W. 560, 254 N. W. 471 (1934). 








OFFICIAL WRITTEN STATEMENTS 
CHRISTIAN R. STEINMETZ 


Rute 515—WRITTEN STATEMENTS BY PUBLIC OFFICIALS 


Rule 515 reads as follows: 


Subject to Rule 519, evidence of a writing made as a record, 
report or memorandum of facts and conclusions concerning an 
act, event or condition, unless specifically privileged from dis- 
closure by a statute requiring it to be made, is admissible as 
tending to prove the truth of the matter stated therein if the 


judge finds that 
(a) the writing was made in the performance of the func- 
tions of his office by an official of a state or nation or 
governmental division thereof, acting personally or 
through his subordinates, and 
(b) it was a function of the official acting personally or 
through his subordinates 
(i) to do the act, or 
(ii) to observe the act, event or condition, or 
(iii) to investigate the facts concerning the act, event 
or condition and to make findings or draw con- 
clusions about it. 


General Comment. This Rule goes beyond the common law for 
it admits statements as to matters not within the knowledge of the 
reporter or recorder. The common law insisted upon knowledge, a 
duty to record, and publication in a public record. This rule of the 
Code abolishes the need for a showing of knowledge on the part of 
the recorder and extends the application to unpublished writings. 
The Rule covers writings made by public officials’ in the perform- 
ance of their official functions. The writing may or may not be 
kept in a public office. Most often it will be contained in a register 
or record or file maintained in a public office. On the other hand it 
may consist of a certificate held by a private person which has never 
been filed, copied, recorded or even noted in any sort of file or 





*A public official is an officer, agent or other representative of a state or na- 
tion or a governmental division thereof, acting in the course of duty as such 
officer, agent or representative. See Rule 1 (1). The rule does not cover writings 
made by persons who might be regarded as ad hoc public officials. See Rule 516. 
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volume in a public office. Just as long as it was made by a public 
official in the performance of the functions of his office and con- 
cerns acts, events or conditions which it was the function of the 
writer to do or observe or about which it was his function to make 
findings or conclusions after investigation,” it falls within this Rule. 

Section 327.18(1) of the Wisconsin Statute applies to public or 
official records : 


327.18 Official records. (1) AS EVIDENCE. Every offi- 
cial record, report or certificate made by any public officer, 
pursuant to law, is evidence of the facts which are therein 
stated and which are required or permitted to be by such officer 
recorded, reported or certified, except that the record by the 
county clerk of license or certificate under section 147.02, 
147.14, 147.23, 153.05 [Stats. 1941] or 154.04 shall not be 
evidence on behalf of the licensee or certificate holder without 
production of the license or certificate or competent evidence 
from the board or body that issued the same.® 


There is another section of the statutes relating to public records 
which requires a duty on the part of the official filing or depositing 
the certificate in a public office and touches upon the knowledge re- 
quirement. Section 327.10 of the Wisconsin Statutes provides : 


Official certificates, etc. When a public officer is required 
or authorized by law to make a certificate or affidavit touching 
an act performed by him or to a fact ascertained by him in the 
course of his official duty and to file or deposit it in a public 
office such certifificate or affidavit when so filed or deposited 
shall be received as presumptive evidence of the facts therein 
stated unless its effect is declared by some special provision of 
law. (Italics supplied). 


Wisconsin is fortunate in having a very recent case, Jacobson v. 
Bryan,* wherein the court took advantage of the opportunity to 
construe Section 327.18 (1) and define its limits. Section 327.10 
was not considered. The case involved the admissibility of a traffic 
officer’s report wherein the officer did not witness the accident. The 
report was the usual one with blanks to be filled in by the traffic 
officer and filed after the accident. The court held the items of evi- 
dentiary physical facts within the personal knowledge of the officer 








* The rule does not cover the records of a Register of Deeds when offered to 
prove execution and delivery because it is not his function to observe these 
acts or make any investigation concerning them. See Rule 520. 

* The exceptions relate to licenses to practice the basic sciences, medicine, surg- 
ery, osteopathy. chiropractic, optometry and chiropody. 

*244 Wis. 359, 368, 369, 12 N.W.(2d) 789, 793, 794 (1944). 
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through observation, such as measurements and position of the trucks, 
to be admissible. The court ruled as to the statement sideswipe in- 
serted after manner of collision that it was inadmissible because it 
was obviously not made on the officer’s personal knowledge. The 
court said with respect to Section 327.18 (1) :** 


“If this statute were applied literally to the instant situation 
it would admit the whole card in evidence. To construe it as 
so applicable would make the conclusion of the officer as to the 
‘manner of collision’ admissible as evidence of that fact. We 
consider, however, that the statute does not so apply. To so 
apply it would make admissible as evidence the plainest kind 
of opinion evidence by persons not qualified as experts—make 
so admissible the plainest conclusions as to questions to be de- 
cided by the court or jury. We cannot conceive that such is 
the intent of the statute. Whatever the statute may be con- 
strued to mean it cannot be construed to make receivable in 
evidence anything to which the officer could not testify upon the 
witness stand, and were he so testifying his conclusion or opin- 
ion that the collision was a ‘sideswipe’ would not be admis- 
sible. * * * 

“The history of sub. (1) of sec. 327.18, Stats., supports this 
construction. It was in a revisor’s bill (No. 10, S., ch. 523, sec. 
78) enacted in 1927 as a new provision added to old statutes 
stated in subs. (2) and (3). A revisor’s note accompanied 


sub. (1) saying that it was ‘merely declaratory of the exist- 
ing rule.’ No rule existed in 1927 that made admissible an 
officer’s conclusion or opinion as to an ultimate fact inferable 
only from evidentiary facts. We cannot construe the enact- 
ment of the revisor’s bill as changing existing law or rule un- 
less the language of it definitely compels such construction and 
its language is not so compelling.” (Italics supplied). 


The court in this case considered that the common law rule ap- 
plied to preclude the admission of the statement sideswipe for the 
reason that the officer's conclusion was pure hearsay, being based 
solely upon what others had told him and what he had observed as 
a non-expert.5 There is no language in the statute considered com- 
pelling a different construction. 

If the rule of the Code had been in effect the contrary would have 
been true. It is possible that had Section 327.10 been considered a 
different result would have been reached. 





" 244 Wis. 359, 368, 369, 12 N. W. (2d) 789, 793, 794 (1944). 

*The majority of the court held that the admission of the item was not pre- 
judicial error because the inference from the facts showed a sideswipe. Justice 
Fairchild dissented and held the admission to be prejudicial error, finding the in- 
ference to be quite the contrary. 
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Wisconsin has held admissible under similar provisions entries 
having the attributes of hearsay in the following public records: 
death certificates, search warrants,’ and insane asylum records.® 
The rationale of these decisions is that the contents being made 
public, these records were with the sanction of the legislature placed 
within the exceptions to the hearsay rule. The court did not in those 
cases concern itself with the fact that the conclusions may not have 
Leen within the personal knowledge of the recorder or reporter. 

If the Code is adopted, Sections 327.18 (1) and 327.10 should be 
repealed in order to avoid an ambiguity. The exceptions provided 
by Section 327.18 (1) could be incorporated into Rule 515. 


Rute 516—WRITTEN STATEMENTS BY PERSONS REQUIRED 
To Report AUTHORIZED ACTS. 


Rule 516 reads as follows: 


Subject to Rule 519, evidence of a writing made as a record, 
report or memorandum of facts and conclusions concerning an 
act, event or condition, unless specifically privileged from dis- 
closure by a statute requiring it to be made, is admissible as 
tending to prove the truth of each matter stated therein in com- 
pliance with statutory requirements if the judge finds that 


(a) the maker of the writing was duly authorized pursuant 
to statute to perform designated functions performance 
of which by persons not so authorized was forbidden 
by statute, and was required by statute to file a written 
report in a designated place or office setting forth speci- 
fied matters relating to the performance of those func- 
tions and the persons or things connected therewith, 
and 


(b) the writing was made and filed by him as a report so 
required by the statute. 


General Comment. This Rule deals with records made by per- 
sons who are sometimes said to be ad hoc public officials, such as 
physicians, undertakers and ministers of the gospel, but it is not 
confined to them. It is applied to those whose business or profes- 








* State v. Pabst, 139 Wis. 561, 121 N. W. 351 (1909); McGinty v. Brotherhood 
of Railway Trainmen, 166 Wis. 83, 164 N. W. 249 (1917); The Milwaukee Elec- 
tric Railway & Light Company v. Industrial Commission, 222 Wis. 111, 267 N. W. 
62 (1936); but see Cohodes v. Menominee & Marinette Light and Traction Co., 
149 Wis. 308, 135 N. W. 879 (1912) (on the ground of privilege). 
"State v. Bliven, 202 Wis. 323, 232 N. W. 539 (1930). 
*Hempton v. The State, 111 Wis. 127, 86 N. W. 596 (1901). 
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sion requires action in matters usually made the subject of vital 
Statistics and health regulations, and who are under a duty to make 
and file reports of specified acts, events or conditions. Unlike Rule 
515, it does not cover certificates, unless they have become part of 
a statutory register or record. 

Wisconsin Law. In the discussion of Rule 515 it was seen that 
Wisconsin by decision has applied Rule 516 in the case of statements 
of physicians in death certificates. By the provisions of Section 
328.09 of the Wisconsin Statutes the legislature has declared the 
policy as to the admissibility of records of births, stillbirths, deaths 
and marriages. Subsection (1) relates to public records whereas 
subsection (2) covers private records. 


328.09 (2) CHuRcH AND Doctor’s Recorps. Any church, 
parish or baptismal record, and any record of a physician or a 
person authorized to solemnize marriages, in which record are 
preserved the facts relating to any birth, stillbirth, marriage 
or death, including the names of the persons, dates, places and 
other material facts, may be admitted as prima facie evidence 
of any fact aforesaid. But such record must be produced by 
its proper custodian and be supported by his oath that it is such 
a record as it purports to be and is genuine to the best of his 
knowledge and belief. 





Subsection (3) pertains to certificates of foreign birth. 

This statute is more liberal than Rule 516 in that certificates 
not part of a public register or record are admissible under subsection 
(2). Adoption of the rule, therefore, would not only serve no 
useful purpose but would countermand the policy of the legislature 
heretofore announced. The present statute by its provisions suffi- 
ciently prevents the introduction of fraudulent records. If the Code 
is enacted in Wisconsin, Section 328.09 (2) should be preserved or 
Rule 516 extended to include the provisions thereof. 

















Rute 517. Proor or CONTENT OF OFFICIAL RECORD 







Rule 517 is stated as follows: 





(1) Subject to Rule 519, a writing purporting to be a copy 
of an official record or of an entry therein is admissible as tend- 
ing to prove the content of the record if 


(a) the judge finds that the writing purports to be published 










*See Rule 518 of the Code which goes one step further than the statute in 
the allowance of marriage certificates in the possession of a person other than the 
custodian of the record. 
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’ by authority of the nation, state or subdivision thereof, 
in which the record is kept; or 


f (b) the office in which the record is kept is within this state 
t and the writing is attested as a correct copy of the en- 
try by a person purporting to be an officer, or a deputy 
of an officer, having the legal custody of the record; or 





(c) the writing is attested as a correct copy of the record | 
or entry by a person purporting to be an officer, or a i 
deputy of an officer, having the legal custody of the 
record and is accompanied by a certificate that such 
officer has the custody of the record, made and authen- 
ticated as follows: 


| 
| 
(i) if the office in which the record is kept is within 
the United States or within a territory or posses- 
sion subject to the dominion of the United States, 
the certificate may be made by a person purport- | 
ing to be a judge of a court of record of the i 
district of the United States, or purporting to be | 
| 
i 
| 


wa ve Fe @& fF 


a judge of the state, territory or possession or of 
the governmental subdivision thereof, in which the 
record is kept, authenticated by the seal of the 
court, or purporting to be a public officer having 
a seal of office and having official duties in the 
district or governmental subdivision in which the 
record is kept, authenticated by the seal of his 
office ; 


(ii) if the office in which the record is kept is in a for- 
eign state or nation, the certificate may be made by 
a person purporting to be a secretary of an em- 
bassy or legation, consul general, consul, vice- 
consul, or consular agent or any officer in the 
foreign service of the United States stationed in 
the foreign state or nation in which the record is 
kept, authenticated by the seal of his office ; or 


(d) evidence has been introduced sufficient to warrant a 
finding that the writing is a correct copy of the record 
or entry. 


(2) Subject to Rule 519, a writing stating that the writer is 
an officer, or deputy of an officer, having the official custody 
of specified official records, and that he has made a diligent 
search of the records of the office and has found therein no 
record or entry of a specified tenor is admissible as tending to 
prove that the records of the office contain no such record or 
entry if the writing is accompanied by a certificate that the 
officer has the custody of the specified records, made and au- 
thenticated as provided in Paragraph (1) (c) of this rule. 


General Comment. This Rule simplifies the proof of content of 
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all official records and embodies the provisions of Rule 44 of the 
Federal Rules of Civil Procedure. 


Wisconsin Law. Wisconsin by statute’ provides for the use of 
certified copies in lieu of originals. Wisconsin by decision™ is in 
accord with paragraph (1) (d) of the Rule. Wisconsin by statute” 
provides for certification of non-filing similar to paragraph (2) of 
the Rule. Rule 517 is without question an improvement upon the 
statute. 


Rute 518. CERTIFICATES OF MARRIAGE 


Rule 518 reads as follows: 


Subject to Rule 519, a certificate that the maker thereof 
performed a marriage ceremony is admissible as tending to 
prove the truth of the matter certified if the judge finds that 


(a) the maker of the certificate was, at the time and place 
certified as the time and place of the marriage, author- 
ized by law to perform marriage ceremonies, and 


(b) the certificate was issued at that time or within a rea- 
sonable time thereafter. 










General Comment. This rule applies only to certificates of mar- 
riage which are not recorded so as to be governed by Rule 515 or 
516. The certificate will usually be that given to the celebrants by 
the person performing the marriage ceremony. The common law de- 
cisions are in conflict as to the admissibility of such a certificate. 








Wisconsin Law. The Wisconsin statute governing marriage cer- 
tificates'? is not as broad as the rule in that it does not extend 
to certificates in the possession of anyone other than the custodian 
of the record. The safeguards set up by the rule, however, appear 
adequate and adoption of the rule desirable. 

Rute 519. Discretion oF JupGeE To Exciupe EvipENcE 











ADMISSIBLE UNpER Rutes 515, 516, 517 anv 518. 





Rule 519 provides: 


The judge in his discretion may exclude evidence admissible 









Wis. Star. (1943) $327.18 (2). 
" Jesse v. Tinkham, 207 Wis. 49, 239 N. W. 455 (1932) (wherein sworn copies 
of corporate records of a sister state were held admissible under the common 
law rules of evidence). 
Wis. Stat. (1943) $327.09. 
“Wis. Stat. (1943) $328.09; see discussion under Rule 516. 










‘Fe “ue Ts = hd 


11 








March] A CODE OF EVIDENCE FOR WISCONSIN 277 


under Rules 515, 516, 517 and 518 if he finds that the party 

against whom it is offered has not been furnished a copy of 

the writing or of its material portions a reasonable time before 
the evidence is offered. 

General Comment. This Rule affords the opponent protection 
against surprise and an opportunity to investigate the validity and 
accuracy of writings offered under Rules 515, 516, 517 and 518. In 
practice the proponent will usually furnish the copies as a matter 
of course. The Rule accords with the spirit of modern legislation 
governing discovery. 


Rute 520. OrriciAL REcorps oF CONVEYANCES 


Rule 520 provides: 


Evidence of the content of an official record of a document 
purporting to affect an interest in realty or personalty is ad- 
missible as tending to prove the content of the original docu- 
ment and its execution, including delivery, by each person by 
whom it purports to have been executed, if the judge finds that 


(a) the record is a record of an office of a state or nation, 
or of any governmental division thereof, and 

(b) an applicable statute authorized such a document to be 
recorded in that office. 

General Comment. This Rule applies only to the original public 
record of a document, authorized to be recorded, affecting or pur- 
porting to affect, interests in realty or personalty. It makes no pro- 
vision as to the method of proving the record. Rule 517 provides 
one such method, but it is not exclusive. 


Wisconsin Law. By statute Wisconsin provides that: “Every 
instrument entitled by law to be recorded or filed in the office of the 
Register of Deeds is admissible . . . without further proof thereof,”’™* 
and provides for the use of certified copies to prove the record. The 
statute would seem entirely adequate and adoption of the Rule un- 
necessary. Enactment of the Code would, however, cause no am- 
higuity but would merely be repetitious. 





“Wis. Stat. (1943) §327.17. 










































THE BEST EVIDENCE RULE 


HARLAN B. ROGERS 


The Model Code of Evidence promulgated by the American Law 
Institute is not a restatement of the rules of evidence of the common 
law. It is a bold attempt upon the part of the Institute to do 
for evidence what was done for pleading in Wisconsin, and in other 
states, by the adoption of code pleading.’ 

It becomes necessary, therefore, to make some study of the back- 
ground, theories, forms of statement, and ideas of procedure of the 
common law, and also of the proposed code before attempting to 
reach any conclusion as to the effect that the adoption of the Code 
would have upon the administration of justice. 

The scope of this article and my comments are limited to Rule 
602. Even so it seems proper to state my understanding of certain 
fundamental facts and principles, as the conclusions reached and the 
opinions expressed by me are necessarily based upon that under- 
standing. Disagreement with my opinions may result from disagree- 
ment with my present understanding of the basic facts and principles 
as well as with my conclusions. 

The Best Evidence Rule of the common law is a misnomer. It 
is merely “a convenient short description of the rule as to proving 
the contents of a writing,” i.e., it aims at securing, not the best, but 
primary evidence. The rule is one of exclusion, arising from the 
fear that juries and judges will be misled into rendering unjust 
judgments, because of fraud or perjury upon the part of litigants, 
unless the evidence which they are permitted to consider is limited 
to primary, or first hand, proof.” 

Experience developed the fact that there were many situations 
in which there was more danger of an unjust judgment resulting 
from the rejection of secondary evidence, than from its reception. 
Consequently exceptions to the general exclusionary rule were cre- 
ated in the interest of justice.* In actual practice the rule is now 
called into questicn almost entirely in relation to situations cre- 
ated by the attempt to introduce evidence pursuant to the excep- 






‘Wm. Draper Lewis, Introduction to Model Code, (1942), p. 2. 
* Jones, Eviwence, (7d ed. 1926). $756. 
* Jones, Evipence, (2d. ed. 1926), $757. 
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tions, rather than the rule itself. These exceptions hardened into 
rules of thumb. 

The proposed Code, however, is based upon an entirely different 
conception. It assumes that trials are to be conducted before com- 
petent judges, and average, honest, and impartial, although untrained, 
jurors ; that all relevant evidence ought to be presented for considera- 
tion by the judge and jury, except such, as in the opinion of the 
judge, might tend to confuse, rather than aid in deciding the issues. 

The Reporter, Professor Edmund Morgan, who drafted the Code, 
expressed the intention of the framers in this language: 


“The Code of evidence therefore proceeds upon the theory 
that it is to be administered by an honest and intelligent judge ; 
and that the trier of fact, whether or not a jury, has the ca- 
pacity and desire to hear, consider and fairly evaluate all data 
which reasonable men would use if confronted with the neces- 
sity of solving a problem of like importance in their everyday 
life.’’* 


The Code, therefore, states its proposed rules in general terms, 
giving great flexibility to them. Wide latitude and discretion in their 
application and interpretation is granted to the trial judge, whose de- 
cision as to the admissibility or inadmissibility of the evidence offered 
can be overthrown, upon appeal, only for an abuse of this discretion 
and resulting prejudice.® 

The statement of these different viewpoints and methods of ap- 
proach to the whole subject of evidence, shows the importance of 
taking them into consideration, if one is to attempt to forecast the 
change, if any, which will take place in existing procedure and prac- 
tice by the adoption of the Code, or any of its proposed rules. 

If the Model Code is adopted the court will be faced with the 
same situation with respect to evidence, which confronted it with re- 
spect to pleading, following the adoption of Code pleading, and the 
success or failure of the Code of Evidence will be largely determined 
by the attitude of the courts in its administration.® 

This is particularly true as to Rule 602 now under discussion. 
In form the rule is expressed in the negative terms of the common 
law. Exceptions are created in general terms to be applied largely in 
the discretion of the trial judge. It would seem therefore, that if it 
is interpreted as expressed, and according to the theory of the com- 


‘Morgan. Foreword to Model Code (1942), p. 7. 
*Mopet Cope or Evipence, Rules 6. 7 and 303. Morgan, Foreword, p. 11. 
*Lawrer v. Lynch, 191 Wis. 99, 210 N.W. 410 (1926). 
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mon law, no great change in practice will take place by its adoption. 
If, however, it is given the broad interpretation evidently intended 
and visualized by its framers, a decided, if not revolutionary, change 
will result. 


Rule 602 provides as follows: 


As tending to prove the content of a writing, except an offi- 
cial record, no evidence other than the writing itself is admissi- 
ble unless 


(a) Evidence has been introduced sufficient to support a 
finding that 


(1) the writing once existed and 





(2) is not a writing produced at the trial, 
and the judge finds that, 


(3) assuming that the writing once existed and 
(4) is not a writing produced at the trial, 


(i) it is now unavailable for some reason other 
than the culpable negligence or wrongdoing 
of the proponent of the evidence, or 


(ii) it would be unfair or inexpedient to require 
the proponent to produce the writing; or 


the writing is one authorized by statute to be recorded 
in a public office of a state or nation and the offered 
evidence is admissible evidence of the content of the 
official record of the writing. 

(Paragraphing and inserted numbers in paragraph (a) 
are mine.) 


The Reporter, Professor Morgan, in his foreword to the Model 
Code, briefly explained its purpose, as follows: 


“As to proof of content, as heretofore stated, Rule 602 dis- 
regards the numerous rules of thumb with reference to excuses 
for failure to produce an original writing and as to their ap- 
plicability to so-called coilateral documents. It substitutes a 
general rule to be applied to the circumstances of each case by 
the judge. 

It also makes clear what is obscurely implied in the cases, 
namely, that the proponent of secondary evidence of the con- 
tent of a writing has two burdens. 

First, he must see to it that evidence is introduced sufficient 
to support the finding of two facts: 


(a) that the writing once existed, 
(b) that it is not a writing produced at the trial. 
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That done, the judge must assume these facts. 
Second, the proponent must convince the judge that, assum- 
ing these facts, the paper which he claims to have been the or- 
iginal has become unavailable without his culpable neglect or 
wrongdoing.””? 
It would seem from this statement, that the rule, interpreted ac- 
cording to the spirit and intention of its framers, accomplishes a 
definite improvement in the method of proving the contents of writ- 
ings. It appears to me however, that there is still room for improve- 
ment, depending largely upon the interpretation given to it by the 
courts. 
The significant points of similarity or difference between the 
common law rule, and Rule 602, in my judgment, are as follows: 


1. The common law rule applied only to documents and inscribed 
chattels. The present rules are broadened to apply to all writings.® 


This is definitely an improvement, and in keeping with advances 
in practice already in effect. 


2. The Judge and Jury Problem. 


| 
| 
| 
| 
| 
| 
| 
Rule 602 probably does not change the Wisconsin law. The prob- 
lem of authenticating a writing is covered by Rule 601, which pro- | 
vides that a writing is admissible if sufficient evidence has been | 
introduced to sustain a finding of its authenticity or if the judge finds | 
it authenticated under the ancient document doctrine. Whether it 
is genuine is an ultimate question of fact for the jury upon which all | 
relevant competent evidence which is otherwise competent is ad- 
missible ; the rule imposes no special competency requirements. The 
same is true if the writing itself is not offered; proof of its execu- 
tion must still be made that is sufficient to sustain a finding and it is | 
for the jury to make that finding. One who offers secondary evidence | 
of a writing’s contents must first explain his failure to offer the or- 
iginal and his explanatory evidence, under Rule 602 as well as under 
Rule 11 (which is the general rule covering the determination of 
questions of fact upon which the competency of relevant evidence 
depends), is addressed to the judge whose determination is finai.® | 
Professor Morgan, in the Foreword, explains the procedure under 
the Rule in this manner : 
“Whenever the admissibility of relevant evidence or the ex- 
istence of a privilege depends upon the existence of a disputed 
| 
| 
| 
| 
| 
| 
| 





"Morgan, Foreword to Model Code, p. 37. 
*Mopet Cone or Evipence, Rule 602, Comment (1). 
*Am. Law Inst. Proceedings (1942), Vol. XIX, p. 234. See also pp. 248 ff. 
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fact, he (the judge) determines under Rule 11 whether the fact 
exists, for the purpose of deciding whether the evidence may 
be received or the claim of privilege allowed. With the admissi- 
bility of the questioned evidence the jury has nothing to do. If 
admitted, the jury must give it consideration with the other 
evidence; its weight is for them... .’2° 


The first impression of the rule is that a great change in practice 
has been made. It appears to me however, that, followed to its logical 
conclusion, it is more a change in form than in substance, so far as 
Wisconsin practice is concerned. 

The trial judge apparently is given the final decision as to the 
existence, validity, and possibly the interpretation of the contents 
of an alleged writing. I do not believe that this result follows. The 
proponent of a writing, or of secondary proof of an alleged writing, 
under the rule, is faced, as he always has been, with the necessity of 
making out a prima facie case of the existence and validity of the or- 
iginal writing. If he fails to persuade the trial judge that his evidence 
makes a jury issue, the evidence is excluded and the decision of the 
judge determines the issue. 

In support of this prima facie case the proponent is not limited to 
the offer of the instrument itself, or of secondary evidence of its 
contents, although such evidence may tend to prove the existence and 
validity of the original. He may establish the facts in support of his 
contention by oral or any other form of material evidence. Having 
persuaded the trial judge that he has made a jury issue on the ex- 
istence and validity of the original writing, and secured the admis- 
sion of the instrument, or secondary proof of its contents in evi- 
dence, it is still for the jury to determine whether or not the instru- 
ment existed, or was valid, and whether or not the secondary evi- 
dence of its contents is sufficient to establish that fact. The decision 
of the jury upon that question, under both the Code and the Com- 
mon Law rule, seems to be final.” 

But on a question of fact upon which the competency of the sec- 
ondary evidence depends, i.e., on whether the proponent has ex- 
cused his failure to produce the original, the evidence is, as stated, 
addressed to the judge whose decision is final, and not merely on 
whether a prima facie case has been made out. This is theoretically 
inconsistent with a practice which has been in use in a limited form 
in Wisconsin for a number of years. In criminal cases, proof of a 





™ Morgan, Foreword to Model Code, p. 10. 
™ Mopet Cone or Evivence, Rule 602, Comment 3. Dunbar v. U. S., 156 


U. S. 185 (1895). 
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confession alleged to have been made by the defendant, can be made 
only after the trial judge has first determined the question as to 
whether or not the supposed confession was voluntarily made. If he 
decides that it was not voluntary it is excluded. If however, he ad- 
mits it, it is still for the jury to determine whether or not it was 
voluntary, as well as whether or not it was in fact true.!* This 
practice is logically inconsistent with that of Rule 602, and is in- 
consistent with Rule 11, but no instance has been found in which 
it has been applied in the administration of the best evidence rule 
in Wisconsin and it has probably not been so applied in other states 
which likewise follow it as to other rules, especially in criminal 
cases. Therefore rule 602 probably would not change Wisconsin 
law. 

The competency of secondary evidence may occasionally depend 
upon the question of the existence and validity of the alleged orig- 
inal, that is, the question for the judge and that for the jury may be 
the same. For example, to quote from the comment on Clause (a) of 
Rule 602 “where the proponent is insisting that what he claims to be 
the original is unavailable and the opponent asserts that an available 
writing is the original.” The solution of this problem by Rule 602 
(apparently as an exception to Rule 11 which makes no special 
provision for this type of problem) is that if sufficient evidence has 
been introduced to support a finding that the writing once existed 
and is not a writing produced at the trial, the judge will so assume 
and pass on to his problem of whether the failure to produce it is 
adequately explained. 


3. Neither the common law nor the Code Rule specifies the char- 
acter of admissible secondary evidence, nor the weight to be ac- 
corded to it after it is received in evidence. 


I believe that in this respect the rule does not go as far as it 
should. It would seem that evidence, which the ordinary layman 
would accept without hesitation as being sufficient proof of the con- 
tents of a document, such as photostatic or carbon copies, blue prints, 
etc., ought to be made admissible and prima facie proof of the facts, 
by rule. This criticism, however, can largely be overcome in the 
administration and application of the rule, by the court. The trial 
judge, under rule 8 of the Code, is given the power to comment upon 
the weight and sufficiency of the evidence. He can, by use of this 
authority, remedy this defect. 





Van Rite v. State, 237 Wis. 212, 295 N. W. 688 (1941). 
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4. Both rules are made inapplicable to documents officially re- 
corded. 


It seems to me that the rule should be broadened. There are many 
documents, not public in character, which are in fact as carefully 
preserved as those officially recorded. Copies of these records, prop- 
erly certified, should at least be prima facie proof of the contents 
of the originals. In Wisconsin, by statute, this rule is already in 
effect in the case of banks,’* insurance companies,’* and even ot 
ordinary accounts when action is based upon them in justice court.'® 
I can see no reason why proof of corporate and partnership records, 
and ordinary business transactions where records are regularly and 
customarily maintained, should not be made by certified copies in 
the same manner. Again, however, this objection can be overcome 
by the interpretation of the rule and comment upon the sufficiency of 
the proof to which reference was made above. 


5. The Code does away with many of the preliminaries required 
by the common law before secondary evidence can be introduced. 


The present practice requires the laying of a foundation before 
secondary evidence can be admitted as to writings, which is often so 
technical and difficult, as to make compliance with it almost impossi- 
ble.4® In spite of the statutory provisions for inspection and right to 
copy documents,’7 demand to admit facts as to the existence and 
contents of writings,’* the right to adverse examination,’ the use 
of subpoenas duces tecum for the production of documents,” pre- 
trial conferences to eliminate issues as to undisputed facts,?! and 
summary judgment procedure,” a reluctant or evasive party may 
succeed in preventing proof of the contents of a writing known to 
exist, of which there is indisputable secondary evidence readily avail- 
able. The court and jury ought not to be deprived of evidence of 
this character under such circumstances. 

The theory of the best evidence rule of the common law is that 





* Wis. Stats. (1943) §328.24. 

Wis. Stats. (1943) §§$328.22, 328.23. 

* Wis. Stats. (1943) §301.35 (13). 

% Barton v. Kane (1863), 17 Wis. 37. Frank v. Metropolitan Life Ins. Co. 
227 Wis. 613, 277 N. W. 643 (1938). 

Wis. Stats. (1943) §269.57. 

Wis. Stats. (1943) §327.22. 

” Wis. Stats. (1943) §326.12. 

” Wis. Stats. (1943) §325.02 (2). 

™ Wis. Stats. (1943) §269.65. 

* Wis. Stats. (1943) §270.635. 
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no party should be permitted, in good morals and conscience, to prove 
the contents of a document by secondary proof when it is within his 
power to produce the original. As a corollary to this theory, when 
a party, through no fault of his own, is unable to produce the or- 
iginal writing, he ought not, in equal good morals and conscience, 
be deprived of the right to establish the contents of the writing by 
other means. 

So far as the rule goes it is sound in concept and effective in 
practice. It appears to me, however, that the administration of 
justice under present conditions, with changed methods of business 
and new facilities for duplication and reproduction of writings, makes 
the old rule inadequate. The Code, if liberally interpreted, will be 
more effective, will enable courts and juries more readily to determ- 
ine the truth, will be more easily understood and applied by the pro- 
fession, and the bench, and will simplify the presentation of disputed 
issues to both court and jury. 

It will not result in as great an improvement in the trial of cases 
as I, for one, would like to see accomplished, unless it is given the 
broad and understanding interpretation intended by those who framed 
it. Given such interpretation however, it should provide a procedure 
for the proof of the contents of documents which will materially 1m- 
prove trial procedure, and the administration of justice. 











DUMBARTON OAKS AND AMERICAN BAR PROPOSALS 
FOR WORLD ORGANIZATION 


ALFRED P. FERNBACH 


I 


In a series of resolutions,! adopted at its 67th Annual Meeting, 
September, 1944, the American Bar Association went on record in 
favor of “the earliest practicable establishment of an international 
security organization.” With the exception of certain proposals re- 
lating to the continuation of the Permanent Court of International 
Justice and the expansion of its powers and organization, the reso- 
lutions are confined, for the most part, to an expression of basic 
principles. 

During the debate preceding adoption, the Special Committee 
which drafted the resolutions was attacked for failing to place the 
Association in a position of leadership through the presentation of 
a more specific blueprint for the future international organization. 
The Committee, according to its spokesmen, believed the time unpro- 
pitious for the consideration of detailed plans because of the diffi- 
culty of formulating provisions then generally acceptable. In view 
of the deliberations in progress at that time at Dumbarton Oaks, and 
the desirability of maintaining unity on such a vital issue during the 
presidential election campaign, the decision of the Special Committee 
seems quite defensible. 

In the first resolution “agreement and organized cooperation of 
the United Nations” was recognized as essential for securing “for 
this country and the world, the maintenance of peace and ordered 
liberty and justice under international law.”’ The Association ex- 
pressed its satisfaction with the growing manifestations of unity 
expressed by the American people in support of these objectives. 

The second resolution embodied several specific principles con- 
cerning organization and powers. Establishment of a super-govern- 
ment or super-state was firmly rejected as “unnecessary and unwise.” 
The “general international security organization,” it was held, should 
include an Executive Council, a representative Assembly, and an in- 
ternational judiciary. This follows, of ccurse, the basic organiza- 









* AMERICAN Bar AssociaATION JouRNAL, October, 1944. Pp. 545-547. 
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tional pattern suggested in many plans, and, except for proposals in 
the fourth resolution with respect to judicial organization and func- 
tions, no further suggestions concerning organization were made. 
The major limitation on the powers of the organization referred to 
legislation. Any legislation, the second resolution stated, which is 
enacted by the organization, “shall not be binding upon a,member 
Nation until such legislation has been referred to such Nation and 
it has agreed to be bound thereby.” No attempt was made to define 
the scope of legislative authority of the proposed organization, nor 
was any definition of legislation presented. The second resolution 
aiso urged that the proposed organization be empowered to maintain 
international order, prevent aggression and acts of war by any na- 
tion, and enforce the decisions of the international judiciary, “with 
the use of force where necessary.” This would seem to imply an 
authorization of mandatory action. Under these proposals a difficulty 
might arise in determining whether the organization was acting in its 
legislative capacity or under its mandatory powers to prevent ag- 
gression. The imposition of a limitation on armaments of a certain 
type might, for example, create such a difficulty in interpretation. 
It would seem that the Special Committee sought to distinguish be- 
tween legislation, and obligatory adjudication and the mandatory 
action required of each nation in fulfillment of its responsibilities in 
preventing aggression and enforcing judicial decisions. In these 
latter matters, no referral back to each member naton would be re- 
quired in order to bind the nation to a course of action. It is not 
unlikely that the provision with respect to legislation was included 
in the resolutions in order to allay fears that a country might be 
bound without its own consent in such matters as immigration, 
tariffs, and so forth. 

While justiciable controversies should be decided by the inter- 
national judiciary according to international law, the Association, in 
the second resolution, favored clear definition and limitation of the 
judiciary’s obligatory jurisdiction. The same resolution also pro- 
posed that the international organization be “empowered to provide 
for the fair settlement of non-justiciable controversies, through 
inediation or other peaceful processes.” No further definition of the 
powers of the organization was given. Since the term “general in- 
ternational security organization” was employed, it would seem that 
the main emphasis of the organization would be upon settlement of 
international disputes and the prevention of aggression and acts oi 
war. No indication was given, however, that the organization might 
not have functions beyond those directly related to security. 
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The term “sovereignty” is employed only in the third resolution, 
which was a statement of the principle that a state was performing 
an act of sovereignty when it negotiated and concluded agreements 
with other states for the establishment of peaceful, fair, and just 
relations with them. 

In the final resolution, the American Bar Association recom- 
mended and urged state and local bar groups, other agencies, lawyers, 
and others, individually, to study carefully and give their support to 
the resolutions, so that a “unified, vigorous and non-partisan public 
opinion” would be effectively manifested in support of the creation 
of an adequate post-war organization in which the United States 
would be a responsible participant. 

An amendment to the resolutions continued the life of the Special 
Committee, and charged it, in conjunction with the Association's 
Section of International and Comparative Law, with the duty of 
studying and reporting to the Association “a plan or plans for effec- 
tively suppressing acts likely to lead to breaches of the interna- 
tional peace and for preventing of acts of national aggression, tres- 
pass, or violation of international agreements, as well as to execute 
the orders of any general international organization and enforce the 
decisions of the international judiciary.” It would seem that in the 
performance of this function, the Committee is likely to be influenced 
greatly by the more specific proposals formulated at Dumbarton 
Oaks and now under consideration by the United Nations. 


II 


The United Nations Charter,? drafted at the Dumbarton Oaks 


Pp. 367-374. 
conferences by representatives of the United States, the Soviet Union 


and Great Britain, and concurred in by representatives of the Re- 
public of China, embodies an intensification and extension in the 
post-war period of the unity already achieved by the United Nations 
in this war. Basic unity against the Axis powers was expressed 
in the United Nations Declaration of January 1, 1942. The Four 
Nations Declaration, signed at the Moscow Conference in 1943, 
pledged the above four states to take the leadership in establishing 
a permanent international organization for the maintenance of se- 
curity and peace, based on the sovereign equality of all peace-loving 
nations. Following this conference, preparations for the Dumbarton 
Oaks conversations were undertaken by each of the four govern- 











*TsHe DeparTMENT OF STATE BULLETIN, Vol. XI, No. 276, Otcober 8, 1944. 
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ments, but specific proposals were not made public prior to the con- 
ferences in order to avoid the appearance of establishing any com- 
mitments which in the forthcoming conferences it might seem 
desirable to abandon. The draft Charter, concurred in by all four 
powers, was made available to the people of the world on October 
o, 1944. 

The Dumbarton Oaks proposals parallel, amplify, and, on the 
whole, extend beyond the basic principles of organization advocated 
in the resolutions of the American Bar Association. 

The purposes and principles of the proposed Organization are 
placed in the first two chapters of the Charter as a matter of em- 
phasis and because they are referred to specifically in other chapters. 
The long-range objective of the Organization would be to assist 
in the creation of those conditions of stability and prosperity in the 
international community which are conducive to the maintenance of 
peace, by developing friendly relations among nations, affording a 
center for harmonizing their actions, and achieving “cooperation in 
the solution of international economic, social, and other humanitarian 
problems.” Secondly, the Organization should facilitate the peaceful 
settlement of international disputes which might otherwise lead to a 
breach of the peace. Finally, if peaceful measures fail to remove or 
prevent acts of aggression or threats to the peace, the Organization 
should be authorized “to take effective collective measures,” inclué- 
ing the use of force, as might be required to maintain or restore peace. 

The proposed Organization is based on the principle of “sovereign 
equality of all peace-loving states.” All members are obligated to 
assure to each other the rights and benefits of the Organization, to 
fulfill all obligations assumed by them under the Charter, to settle 
their disputes by peaceful means, to refrain from the “threat or use 
of force in any manner inconsistent with the purposes of the Or- 
ganization,” to give every assistance to the Organization in all actions 
undertaken by it under the Charter, and to refrain from assisting any 
state “against which preventative or enforcement action is being un- 
dertaken by the Organization.” Furthermore, it is declared that the 
Organization “should ensure that states not members of the Organ- 
ization” act in accordance with the above principles in so far as this 

may be necessary for the maintenance of international peace and 
security. 

Membership is open to “all peace-loving states.” Both the term 
“state” and the term “peace-loving” may require rather specific defi- 
nition in the near future. Do, for example, Spain and Argentina, 
under their present governments, constitute “peace-loving” states? 
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One of the weaknesses of the League of Nations was the provision in 
its Covenant for withdrawal from membership in the League. Un- 
der this provision all of the major Axis countries withdrew and 
thereby avoided the obligations embodied in the Covenant. The pro- 
posed Charter for the United Nations contains no provision for 
withdrawal from membership. A member, however, may be expelled 
for persistently violating the principles of the Charter. 

Following the pattern of the League of Nations, and paralleling 
the organizational plans of the American Bar Association resolutions, 
provision is made for a General Assembly, a Security Council, an in- 
ternational judiciary, and a Secretariat. But whereas the League 
Covenant provided for certain concurrent powers for its Council and 
Assembly, the Dumbarton Oaks proposals seek to avoid the confus- 
ion of overlapping jurisdiction by assigning to each of the Organ- 
ization’s principal organs clear-cut responsibilities and investing them 
with powers adequate and appropriate to their respective functions. 
In the draft Charter, no distinction has as yet been made, for the 
most part, between mandatory powers and others; the term generally 
employed in referring to the powers of each agency is that it “should” 
have the power or right to perform a function or require an action. 

It is proposed that the General Assembly be the coordinating 
body of the Organization, with broad initiative in all matters except 
those relating to direct maintenance of peace and security. It would 
seem that in periods of relative disturbance and insecurity in inter- 
national relations, the Security Council would be the most prominent 
agency of the Organization, but as that body operates with increasing 
effectiveness the General Assembly's functions increase in import- 
ance. All members of the Organization should be members of the 
General Assembly, and each should have one vote in that body.? The 
principle of unanimity in voting is to be abandoned. It is recom- 
inended that on certain important matters, especially those relating 
to the Assembly’s powers with respect to internal operations of the 
Organization, decisions should be made by a two-thirds majority 





*At the Crimea Conference, February, 1945, representatives of the Soviet 
Union indicated a desire to obtain three votes in the Assembly by securing sep- 
arate votes for the Ukrainian and White Russian Soviet Republics. This move 
evidently was prompted by fear of inequality among the great powers if Great 
Britain controlled an Empire and Dominion bloc of votes in the Assembly and 
the United States a Latin American bloc. United States and British representatives 
at the Crimea Conference agreed to support the request of the Soviet Union at the 
San Francisco United Nations Conference. scheduled for April 25, provided that 
in the event the Soviet Union’s request won approval at San Francisco, the United 
States would also be entitled to see three votes in the Assembly. Later President 
Roosevelt decided to withdraw this proviso. 
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of those present and voting. On other questions, decisions should 
be reached by a simple majority vote. The Assembly should meet in 
regular annual sessions, and in special sessions when necessary. The 
Charter proposes that the Assembly have power to consider general 
principles of cooperation for the maintenance of international peace 
and security, including matters in this category brought before it by 
any member or by the Security Council; and have power to consider 
principles relating to the regulation of armaments and to disarm- 
ament. With respect to these items it may make recommendations. 
The Assembly should, according to the Charter, also have the power 
to “initiate studies and make recommendations for the purpose of 
promoting cooperation in the political, economic and social fields,” 
and to initiate arrangements for coordinating the activities of inter- 
national agencies working in the economic, social, and other special- 
ized fields in accordance with agreements between these bodies and 
the Organization. 

Thus the Organization is to initiate and encourage international 
cooperation in various fields in which the world community has com- 
mon interests but which may not directly be related to the immediate 
maintenance of security and peace. This constitutes recognition that 
the peace of the world may again be threatened by such factors as 
economic insecurity and warfare, as was the case in the inter-war 
years. Accordingly, the Charter proposes the establishment of an 
Economic and Social Council, responsible to the Assembly for the 
creation of stability and well-being in the world community in eco- 
nomic and social fields. This Council should consist of eighteen 
members of the Organization, elected by the General Assembly. The 
term of service on the Council should be three years, and each mem- 
ber should have one vote. Decisions should be taken by a simple ma- 
jority of those present and voting. This Council would, according 
to the proposals, operate through an economic commission, a social 
commission, and such other commissions as it might find advant- 
ageous to establish, and it would be aided by a permanent staff func- 
tioning as part of the Secretariat of the Organization. It would 
carry out the recommendations of the General Assembly relating to 
economic and social matters, make, receive and consider reports, 
make recommendations, coordinate activities of specialized agencies, 
concern itself with administrative matters, and so forth. 

It would appear that international cooperation in the economic, 
social and other specialized fields is to be constructed on the basis 
of separate agreements and conventions, such as those of the Inter- 
national Postal Union and the International Labor Organization, 
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those now being created for such agencies as the International Civil 
Aviation Organization, and those whose creation may be recom- 
mended in the future by the General Assembly. It is hoped that 
the policies and activities of these independent or autonomous bodies 
may be coordinated through the new United Nations Organization. 

The Charter proposes that the General Assembly also be given 
the very important power to recommend adjustments of situations 
“likely to impair the general welfare.” This obviously falls short of 
any right to repudiate or alter existing treaty arrangements, although 
changes in such arrangements may be strongly urged. 

It is also proposed to provide the Assembly with broad powers 
concerning internal operations of the Organization. It should receive 
and consider annual and special reports from the Security Council 
and other agencies of the Organization, apportion expenses among 
the members and approve the budget of the Organization, admit new 
members to the Organization, suspend, upon the recommendation of 
the Security Council, the rights or privileges of membership of a 
member against whom the Security Council has taken preventative or 
enforcement action, and so forth. Except for powers falling into this 
category, the Assembly is authorized only to study and to recom- 
mend action. Obviously, therefore, the proposed Assembly is not 


intended to be a truly legislative body. Presumably, its recommenda- 
tions may bind the member states only when all, or a certain number 
of them, have individually adopted the recommendations according 
to their own constitutional procedures. This closely parallels exist- 
ing practice and, to some extent, the recommendation in the resolu- 
tions of the American Bar Association with respect to legislative 


powers. 

A Security Council, composed of eleven members of the Organ- 
ization, would have the task of taking such steps as might be neces- 
sary to assure international security and peace. Representatives of 
the United States, Great Britain, the Soviet Union, the Republic of 
China, and France, would have permanent seats. The six non- 
permanent seats would be filled by member states elected by the Gen- 
eral Assembly. The term of office for non-permanent members of 
the Council would be two years, three retiring each year and in- 
eligible for immediate reelection. The Council would be so organ- 
ized as to be able to function continuously, with each member state- 
permanently represented at the headquarters of the Organization. 
This requirement, together with the small size of the Council, would 
allow that body, it is hoped, to take effective and speedy action to 
maintain peace. Any member of the Organization not a member 
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of the Council should be able to participate in discussions of the 
Security Council whenever that body considers the interests of the 
particular member specially affected. The same right would be con- 
ferred on a member or non-member of the Organization when the 
Council is discussing a dispute relating to that state. The Charter 
proposes that all members of the Organization be obligated to accept 
and carry out the decisions of the Security Council in conformity 
with the provisions of the Charter. 

The Security Council is afforded a high degree of flexibility in 
the choice of procedures to carry out its functions, and may act 
preventatively against threats of aggression as well as in cases of 
actual aggression. It is proposed that the Council have the power 
to investigate on its own initiative any situation that may lead to 
international friction, in order ‘to determine whether its continuance 
is likely to endanger the maintenance of international peace and se- 
curity.” Likewise, a dispute may be brought before the Council on 
the initiative of any state, whether a member of the Organization or 
not. The parties to a dispute which may threaten international peace 
and security should be obligated to seek a solution first of all by ne- 
gotiation, mediation, conciliation, arbitration or adjudication, or other 
peaceful means chosen by them; and the Security Council should call 
upon them to employ these methods. If the dispute is not then 
settled, it should be referred to the Security Council. At any stage of 
a dispute the Council may recommend to the parties appropriate pro- 
cedures for its adjustment. “Justiciable disputes should normally be 
referred to the international court of justice,” and the Council should 
have the power to request the Court to advise it on legal questions, in 
other disputes. If such measures as negotiation, mediation, adjudica- 
tion and so forth fail to produce a settlement of the dispute, the Coun- 
cil, if it determines that there is a threat to the peace or an actual 
act of aggression, should recommend or decide upon measures to be 
employed to maintain or restore peace and security. To give effect to 
its decisions it may employ such measures as “complete or partial in- 
terruption of rail, sea, air, postal, telegraphic, radio and other means 
of communication and the severance of diplomatic and economic 
relations.” If the Council should consider these measures to be in- 
adequate, it should be empowered to employ force, including the 
use of land, air and naval forces. In order that such force be avail- 
able, the Charter proposes that all members of the Organization 
contribute to the forces at the call of the Security Council. The types 
of forces and the nature of facilities to be so available should be 
worked out in special agreements among the members of the Organ- 
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ization, subject to the approval of the Council and the ratification 
uf the member states. 

Provision is made for a Military Staff Committee, composed of 
the Chiefs of Staff of the permanent members of the Security Council 
or their representatives and, in some cases, representatives of other 
members of the Organization. This Military Staff Committee should 
advise the Council on all questions relating to the Council’s military 
requirements for the maintenance of international peace and security, 
and to problems of armaments and possible disarmament, and it 
should be responsible to the Council for the strategic direction of all 
armed forces placed at the disposal of the Council by the members 
of the Organization. As a consequence of recommendations made 
by the Soviet Union and the Republic of China, the Charter pro- 
vides that contingents of national air forces be held immediately 
available to the Military Staff Committee by the members of the 
Organization so that urgent military measures might be taken. The 
Charter recognizes the possibility that inequitable economic burdens 
might fall upon a state in performance of the military or other sanc- 
tions decided upon by the Council, and gives such a state the right 
to consult the Council with respect to such problems. 

The Security Council is denied jurisdiction, in the proposed 
Charter, over all “situations or disputes arising out of matters which 
by international law are solely within the domestic jurisdiction of 
the state concerned.” 

The Charter’s proposals for the establishment of an international 
court of justice are as yet somewhat vague. It would seem that the 
Permanent Court of International Justice might be continued, or a 
new court modelled on that body might be constituted. The statute 
of the court would become part of the Charter of the Organization, 
and all members of the Organization would become parties to the 
statute of the court. More concrete with respect to an international 
judiciary are the proposals of the American Bar Association, as ex- 
pressed in the fourth resolution drafted by the Special Committee, 
and in the resolutions drafted mainly by the Association’s Section 
of International and Comparative Law. These resolutions express 
the Association’s natural concern with “the extension and firm es- 
tablishment of the scope and authority of impartial adjudication 
under law” as an essential element in the maintenance of interna- 
tional peace and security. The Association urges that the Permanent 
Court of International Justice, whose record is so commendable, be 
continued with broadened jurisdiction and powers as the highest 
court in the international judicial organization, and that the Court 
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have a defined obligatory jurisdiction. In order that the judiciary 
“be reasonably accessible to litigant Nations and Nationals,” the 
Association urges the establishment of circuit courts, with original 
jurisdiction, holding regular terms in the capital of each member 
state of the international judicial system. Each circuit court should 
be composed of a Justice of the World Court and “one or more In- 
ternational Commissioners assigned to sit in an advisory capacity.” 
It also recommends that the procedure for amending the Statute of 
the Court be simplified, and that an International Judicial Confer- 
ence be convened as soon as practicable to conclude an international 
agreement to give effect to its proposals and to develop further the 
crganization of the international judiciary. 

The proposed Charter of the United Nations does not preclude 
the existence of regional agreements or agencies “for dealing with 
such matters relating to the maintenance of international peace and 
security as are appropriate for regional action, provided such ar- 
rangements or agencies and their activities are consistent with the 
purposes and principles of the Organization.” The Security Council, 


furthermore, should be kept fully informed of the activities for the 
maintenance of peace and security undertaken or contemplated by 
such agencies or under regional agreements, and should encourage 


settlement of local disputes through such regional arrangements. 
While, according to the proposals, no regional agency may take en- 
forcement action on its own authority, the Security Council “should, 
where appropriate, utilize such arrangements or agencies for en- 
forcement action under its authority.” To facilitate such action, 
regional branches of the Military Staff Committee may be established. 

Provision is made in the Charter for an international Secretariat 
headed by a Secretary-General, the chief administrative officer of the 
Organization. The Secretary-General would be elected by the Gen- 
eral Assembly, on the recommendation of the Security Council. 
Hie would act as secretary for all meetings of the Assembly, the 
Security Council, and the Economic and Social Council, and would 
make an annual report to the Assembly on the work of the Organ- 
ization. He would have the power to bring to the attention of the 
Security Council any matter which he believed might threaten inter- 
national peace and security. 

Amendments to the Charter, according to the proposals, “should 
come into force for all members of the Organization, when they 
have been adopted by a vote of two-thirds of the members of the 
General Assembly and ratified in accordance with their respective 
constitutional processes by the members of the Organization having 
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permanent membership on the Security Council, and by a majority 
oi the other members of the Organization.” Accordingly, a state 
failing to ratify an amendment that was properly approved would 
be bound by the amendment, and would not be entitled to withdraw 
from the Organization, as was the case under the League of Na- 
tions Covenant. 


III 


The proposed Charter for the United Nations is not yet a 
completed document. The major powers represented at Dumbarton 
Oaks failed to agree on all points, especially on the vital question of 
voting powers in the Security Council. There is, thus far, no pro- 
vision relating to dependent territories, and no guarantee “to re- 
spect and preserve as against external aggression the territorial in- 
tegrity and existing political independence of all ‘Members,” a 
provision desired by some of the smaller states and contained in 
Article Ten of the Covenant of the League of Nations. During the 
past months the proposed Charter has been studied and discussed by 
peoples and governments throughout the world. Asa result of these 
discussions, certain additions and changes may be suggested by the 
governments that drafted the original document, or by other states, 
and some of these may be adopted when the Charter is discussed at 
the United Nations conference proposed for that purpose to meet 
early in 1945. 

The major factor that is so encouraging, however, is that, despite 
the areas on which there may still be conflicting views, so large a 
measure of agreement has already been reached. In view of the 
past record, this is exceedingly important. Although for centuries 
the quest for peace has produced a great number of interesting plans 
for collective security or international federation, such as those oi 
Dante, Dubois, Henry IV of France, William Penn, Rousseau, 
Bentham and Kant, the actual development of effective international 
organization is less than a century old. It began in the field of com- 
munications with such agencies as the International Telegraph Office 
and the International Postal Union, and extended to other so-called 
technical fields. The Hague Conferences were called to consider 
measures to bring about disarmament, but turned to the problem of 
establishing international machinery for the peaceful settlement of 
disputes, in which field some advances were made. The First World 
War produced the movement for the League of Nations, the first 
permanent international organization charged with the function of 
promoting international cooperation in a wide number of fields 
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and with the task of checking international disputes. While the 
League of Nations achieved some measure of success, especially in 
the promotion of international economic and social cooperation, it 
too often lacked sufficient power and support to maintain interna- 
tional peace and security. 

The Dumbarton Oaks proposals represent an attempt to create 
an organization capable of succeeding where the League failed. The 
majority of the peoples of the world and their governments have ex- 
pressed a desire to avoid a return to the chaotic procedures of in- 
ternational relations which have so recently produced two costly 
and catastrophic world wars, but they have also declared their desire 
for an orderly world, not governed, however, by a super-state or 
super-government. Those who drafted the Dumbarton Oaks pro- 
posals were faced with this concrete situation. Consequently they 
had to lay the basis for an organization which might in effect avoid 
loth international chaos and the super-state. The proposed Charter 
provides for a workable system of amendment, so that it may be 
changed as world opinion dictates. In other words, the Dumbarton 
Oaks proposals represent not the final word in international organ- 
ization, but only the degree of agreement thus far attained in a 
relatively new undertaking in relations between peoples. We are in 
the formative stages, and must often learn by experience. 

It is to be hoped that there are now few persons still so short- 
sighted as to deny the necessity for international cooperation and 
organization to maintain peace and security, and for full participation 
by the United States. The tragic events of the last thirty years, 
together with the extent to which modern technology and cultural 
diffusion have decreased the size of the world and made its people 
increasingly dependent on each other for their daily welfare and 
prosperity, should be proof enough that international cooperation to 
maintain peace is not a luxury but a vital necessity for future pro- 
gress. The alternative to such cooperation, one must always remem- 
ber, is a continuation of the past chaotic relationships, with their 
consequent burden of suffering resulting from increasing expendi- 
tures of men, and of wealth for armaments. 

Among the great number who now subscribe in principle to the 
creation of a United Nations Organization, there are many who 
lave raised objections to various provisions of the proposed Charter. 
There is some criticism of the failure to establish at this time a 
world-state or federation which might have greater assurances of 
success in maintaining international peace and security by virtue 
of powers to act directly with respect to individuals. There is much 
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to support this point of view, but it assumes that we already have 
a firm basis of cooperation, and that all national governments are in 
agreement on this matter. Unfortunately, this is not the case. While 
we may build upon the growing common interest in the maintenance 
of peace and the realization that peace is indivisible, it takes time to 
construct great new institutions upon a solid foundation, especially 
when recent history has left us a heritage of complicated international 
problems, suspicion, and distrust. Even most institutions in local 
communities are so firmly entrenched that it is difficult to induce 
them to adopt new programs and objectives. 

Instead of a widespread willingness to form an international 
federation, there is, on the contrary, a widespread fear that mem- 
bership in the proposed United Nations Organization will violate 
national sovereignty.** The present war has increased the emphasis 
on nationalism, already an exceedingly potent force. National sov- 
ereignty is regarded by some as synonymous with national indepen- 
dence of action. There can be no doubt that the mandatory actions 
required of a member of the proposed United Nations Organiza- 
tion in connection with the obligatory jurisdiction of the international 
judiciary and with the procedures required to be taken by the Se- 
curity Council for the maintenance of peace and security would 
limit national freedom of action. That is their intent. This limita- 
tion must not be regarded as constituting a real sacrifice, however, 
because in so far as the purposes of the Organization are achieved, 
a greater measure of true freedom is secured. Nations do not have 
absolute freedom of action today. They have increasingly and will- 
ingly bound themselves by treaties to a given course of action, and 
have usually observed their treaty obligations. Growing interdepen- 
dence of the peoples of the world has, more than any other factor, 
limited national sovereignty. The United States can hardly be said to 
have enjoyed freedom of choice when twice within one generation it 
has been forced to choose between two courses of action, neither of 
which it desired to follow. It was forced to accept the danger of the 
establishment of principles and conditions inimical to its fundamental 
ideas and security, or to engage in war. The freedom of choice 
which the countries of the world today enjoy, in the absence of. 
effective international cooperation, is similar to the freedom a driver 









“ Lawyers should be especially interested in the position on sovereignty taken 
in the following articles: Wiley B. Rutledge, Some Premises of Peace (1943) 29 
A.B.A.J. 623; John J. Parker, World Organization (1943) 29 A.B.A.J. 617: Ruck- 
elshaus, National Sovereignty and World Organization (1944) 30 A.B.A.J. 457; 
Owen J. Roberts, Toward Post-War World Order (1943) 29 A-B.AJ. 310. 
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enjoys when his automobile is caught in a great traffic jam as a 
result of the absence of traffic control. We have seen from the re- 
cent history of Germany that an insistence upon the supremacy of 
the national state leads alike to the antithesis of democracy and to 
either domination of the world by one state or to continued chaos 
and war. 

Another objection to the proposed Charter concerns the fav- 
ored position of the five states to occupy permanent seats on the 
Security Council. As a remedy, it has been suggested that more 
power to maintain international peace and security be given to the 
Assembly. This problem is an old one, and confronted those who 
drafted the Constitution of the United States. A body such as the 
proposed General Assembly, consisting of representatives of from 
sixty-five to seventy-five states, would probably be too large to be 
capable of effective action in emergencies. The special position of 
the permanent members of the Council is soundly based on past ex- 
perience. The United States, the Soviet Union, Great Britain and 
France are the world’s greatest powers, and the Republic of China 
is potentially a great power. Only such grea* powers have the 
strength to cause a major world war, and only their cooperation can 
prevent one. If they must be in accord concerning the vital actions 
of the proposed Organization, it is because the hopes for maintaining | 
peace in the future are dim if they should fall into basic disagree- 
ment, as they did following the First World War. It must be re- 
membered that past history has demonstrated that the security of the 
less powerful states decreased sharply as conflicts increased among 
the major powers. Many of the smaller states have learned this by 
bitter experience. 

The failure of all the great powers to hold membership in the 
League of Nations constituted one of its greatest weaknesses. This 
would be overcome in the proposed Organization, and thus for the 
first time all the great powers would be afforded the opportunity to 
work together closely and continuously. On the other hand, the 
proposal that the states filling for a two year term the non-perman- 
ent seats on the Security Council be ineligible for immediate re- 
election, will assure rotation of seats among a large number of states 
and prevent any one of them from attempting to occupy permanently 
a place on the Council by repeated re-election, a situation which 
caused some difficulty in the League of Nations. 

Difficulty may arise over the interpretation of the term “sovereign 
equality” as used in the proposed Charter, if the major powers are 
to have a favored position. The fact hardly need be argued that all 
states are not truly equal. As they are not equal, responsibilities for 
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maintaining peace and enforcing the measures of the Security Coun- 
cil fall unequally. The five permanent members of the Security 
Council now represent more than three-fourths of the world’s popu- 
lation and natural resources. In view of this fact, it would seem 
highly illogical to weight the responsibilities and powers of the 
United States and Iceland, or the Soviet Union and Costa Rica, in 
terms of absolute equality. Every effort should be made, however, 
to secure absolute equality of all member states before the courts, 
and to administer the powers of the Organization so as to afford 
equal protection to all states. It would be wise to give the lesser 
states a greater share in the control of the Security Council only 
when there are assurances that these smaller states can adequately 
carry correspondingly increased responsibilities. In addition, since 
the permanent members of the Security Council do not necessarily 
enjoy a share of wisdom and morality equal to their power, the 
Assembly and the non-permanent members of the Security Coun- 
cil should function effectively to insure the lesser states an adequate 
opportunity to make their influence felt. 

The most important issue which could not be settled at the Dum- 
barton Oaks discussions concerned the suggestion, reportedly pressed 
by the Soviet Union, that the permanent members of the Security 
Council to enjoy the power to veto decisions, and thus block action, 
in cases in which they are a party.* The proposal reflects, to a great 
extent, suspicions which still exist as a result of past experience. 
The Soviet Union is well aware that basic differences in philosophy 
and systems of economics and government still exist between itself 
and other countries of the world, and it has by no, means forgotten 
the military intervention by most of the major powers against it dur- 
ing its Civil War. There can, nevertheless, be little argument that a 
basic principle of justice is violated if a state may pass judgment 
and prevent action in a dispute to which it is a party. A fear has 





*A compromise plan for voting procedure in the Security Council, agreed 
to at the Crimea Conference, February, 1945, provides that each member of the 
Council should have one vote, that decisions on procedural matters should be 
made by an affirmative vote of seven members, and that decisions on al] other 
matters should be by an affirmative vote of seven members including the votes of 
the permanent members, provided that in decisions of the Council relating to the 
pacific settlement of disputes “a party to a dispute should abstain from voting.” 
Thus, when the Council performs its quasi-judicial function of promoting pacific 
settlement of disputes, no state, large or small, being a party to the dispute, 
stands above the law, but when the Council performs its political function of 
action for maintenance of peace and security, unanimous agreement of the five 
permanent members of the Council is required. It should be noted that the 
requirement of decision by an affirmative vote of seven gives the non-permanent 
Council members an opportunity to veto action desired by the major powers. 
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been expressed that if the United Nations Organization cannot find a 
permanent member of the Security Council in violation of its obliga- 
tions under the Charter, and employ sanctions against it in such a 
case, the Organization may degenerate into an alliance, temporary 
at best, in which the major powers will simply coerce the lesser states. 
It is encouraging, however, that all the major powers, through the 
leaders of their governments, have expressed their realization of the 
necessity for unity of purpose and action if peace is to be main- 
tained. Fundamentally, the proposed Organization or any other 
possible system can be successful only as its stronger elements con- 
tinue to work together. This is true whether or not a permanent 
member of the Security Council may block action in its own case. 
If, in any event, a basic conflict between powerful elements of any 
organization arises, no formal machinery can command obedience 
provided the issue cuts deep enough to cause one of the parties to 
prefer to resort to arms rather than to yield. That this would be 
true even under a strong federation is evident from the experiences 
of the United States which led to the Civil War. 

The lack of special procedures in the proposed Charter to revise 
outdated treaties and to change international law constitutes a gap 
in the powers of the Organization which may seriously impair its 
effectiveness. With respect to both these matters, the powers con- 
ferred on the General Assembly are expressed in general terms, and 
are confined to the making of studies and recommendations for 
changes. Unless the member states demonstrate a greater willingness 
than was evident in the League of Nations, to utilize even these weak 
powers and to follow through with action the recommendations of 
the Assembly, the Organization may be unable to prevent the use 
of illegal force to bring about changes in the status quo. Further- 
more, the provision that the Security Council would lack jurisdiction 
in those matters “which by international law are solely within the 
domestic jurisdiction of the state concerned” constitutes another 
serious gap in the Charter, in that states may interpret this provision 
in a manner which might prevent the Council from adequately ful- 
filling its functions in maintaining international peace and security. 
Consequently, it would be advisable to strengthen these aspects of 
the proposed Charter as soon as possible. 

It has been maintained that the proposed system for placing 
armed forces at the disposal of the Security Council would be less 
effective than would be the case if an independent United Nations 
police force were established. According to this view, international 
policing agencies can be effective only when they are independent 
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of the states to be policed. While there is merit in this criticisni, 
it is not necessarily true that the policing arrangements proposed in 
the Charter will be ineffectual, provided a genuine will to cooperate 
can be developed along with a loyalty to the United Nations Organiz- 
ation. On the other hand, an international police force would be 
ineffectual if the international organization controlling it lacked 
power to enlarge and equip it to whatever extent necessary. This 
would imply the granting to the international organization of finan- 
cial and economic controls of a scope so broad that few have ad- 
vocated it seriously. 

There is some sentiment for the incorporation of a bill of rights 
into the proposed United Nations Charter. Such a bill would guar- 
antee to each individual such personal rights as freedom of religion, 
freedom of speech, freedom of assembly, and so forth. It might 
possibly be feasible to restrict the actions of the United Nations Or- 
ganization by making such a bill of rights applicable to its own oper- 
ations. However, it is usually suggested that the national govern- 
ments be bound, on joining the Organization, to respect the indi- 
vidual rights contained in the proposed bill. Thus each individual 
in the world would be guaranteed the full enjoyment of certain liber- 
ties by the international organization. Such a proposition also might 
be supported by sound arguments, especially since almost all pros- 
pective members of the United Nations Organization, including the 
major powers, are already pledged by their own constitutions to 
guarantee their citizens certain rights. The enforcement of a bill of 
rights by the proposed Organization would, however, require an 
increase in its administrative, policing and judicial powers far be- 
yond the scope now planned or desired by most governments. 

Despite the lack of adequate enforcement machinery, the incorpor- 
ation of a bill of rights of the type proposed might, in fact, be ad- 
vantageous. It might constitute the cornerstone of agreement among 
the United Nations as to fundamental objectives. For eventually in- 
ternational peace and cooperation must rest upon the recognition of 
common aims and values. But these cannot be enacted or enforced 
by treaties or laws; they are the product of slow evolution and ex- 
perience. 

A few individuals have maintained the position that the United 
States ought not to be bound to support an international organiz- 
ation such as that proposed at Dumbarton Oaks until a “just peace” 
has been secured. But while order is no substitute for justice, it is 
a fundamental prerequisite to justice. Unless a system of order, 
guided by law, is established, the only alternative available is dis- 
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order, in which case the strong usually prevail irrespective of justice. 
We will probably never be fortunate enough to obtain full agreement 
to any peace plans among all peoples and governments. We will 
probaby always have issues in dispute, just as we have in our own 
local communities. Nevertheless it is not proposed that local com- 
munities should have no police force to keep order until all local 
issues in dispute are adjusted. Unless a start is made now in the con- 
struction of the framework for international security, before the 
full terms of peace are compieted, each country will more than ever 
be concerned only with provisions for its own security, and even 
less in terms of justice may be expected from the ultimate peace ar- 
rangements. The differences among the United Nations which have 
recently developed over situations such as those in Poland, Argentina, 
and Greece, largely reflect the desire of each country to provide for 
its own security unilaterally because of the fear that other nations 
may fail to give adequate support to the establishment and opera- 
tion of a United Nations Organization for the maintenance of peace 
and security. In addition, it would be illogical and contrary to the 
evidence which history affords us, to expect that immediately upon 
the establishment of the proposed Organization each nation will 
abandon its efforts to provide for its own security through the cus- 
tomary methods, no matter how inadequate they may be. The states 
inay not be expected to abandon unilateral measures for their own 
protection until the United Nations Organization has proved itself 
effective in practice. 


























[V 






In view of the present difficulties, and because the existing ma- 
chinery for United Nations consultation is inadequate, the Ameri- 
can Bar Association is realistic when it urges, in its resolutions, “the 
earliest practicable establishment of an international security or- 
ganization.” If, in addition, the matter were put off until after the 
war, it might be expected that it would receive less attention, as each 
country focuses more of its efforts upon the solution of pressing 
internal problems. 

Because the situations it will have to face will often be complicated 
and most difficult, it may well be that the proposed United Nations 
Organization will be too weak to keep the peace. Even the United 
States met many grave internal crises between 1789 and 1865. But 
unless we make a start with whatever measure of agreement we are 
able to reach at this time, we are left with no organization, and with 
almost a certainty that in a few years, in the absence of any real 
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machinery backed by international public opinion and by force, 
we will again be faced with a war more terrible than this one. 

Since past experience indicates that the United States can mobilize 
tremendous power if it is given the time, a major future aggressor 
power would be likely to direct its first attack at the United States. 
Our own self-interest should lead us to take full responsibility and to 
exert our leadership as a powerful member of the international com- 
munity in the establishment and operation of the proposed United 
Nations Organization. We are already too familiar with the sorry 
alternatives to this course. Ultimately, the success of all efforts to 
build a cooperative and peaceful world community depends less on 
the details of institutions and plans, than on the constant will of an 
enlightened public that success be achieved. 

















DUMBARTON OAKS AND THE INTERNATIONAL LAW 
OF THE FUTURE—A BRIEF COMPARISON 


LLEWELLYN PFANKUCHEN 


“The International Law of the Future: Postulates, Principles, 
and Proposals” is the title of a booklet published March 25, 1944, 
by the American Bar Association Journal and sent by it to lawyers 
as a guide and basis for reflection and discussion in the belief that 
the American people will look to lawyers for leadership. It is a 
statement of the necessity of international iaw to civilization made as 
a result of thirty conferences, participated in by 196 distinguished 
international lawyers and students of international affairs. Although 
his name does not appear, the leader of the enterprise was Judge 
Manley O. Hudson of the World Court. The result is a distinguished 
presentation of the necessary connection of international law with 
the concept of collective security, published January 1, 1944. 

Six “Postulates” serve as the basic premises. Ten “Principles” 
follow which might be promulgated as the international law of the 
future. Twenty-three “Proposals,” provide a suggested and de- 
tailed implementation. The ‘“Postulates” premise that there is a 
world community of States subject to international law; that a fail- 
ure of any State to observe the law, or the use of force by any State, 
is of concern to the whole community of States; and that orderly 
procedures are required to readjust international situations peacefully. 

The “Principles” are stated in terms of the Duty of each State: 
(1) to observe international law even if this is contrary to national 
constitutions and laws; (2) to see that domestic conditions, includ- 
ing treatment of domestic populations, do not menace international 
peace; (3) not to intervene in the internal affairs of other States; 
(4) to prevent domestic fomentation of civil strife in other States; 
(5) to collaborate in agencies of the community of States; (6) to 
employ none but pacific means in settling disputes, and to accept 
such settlement by competent agents of the community; (7) to re- 
frain from the use of force except when acting as the authorized 
agent of the community; (8) to collaborate in suppressing the use 
of force; (9) to accept armament limitation and control by the 
community; and (10) to refrain from particular agreements in- 
consistent with international law. 

The twenty-three “Proposals” deal with (I) Organization of the 
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Community, (II) International Disputes, and (III) Treaties and 
Peaceful Change. The Proposals (each numbered at the end of the 
statement of it) are: As to organization all States are to be meni- 
bers, but regional organizations not inconsistent with the general one 
are permitted (1). A General Assembly representing all States, and 
acting by majority vote except when otherwise expressly provided, 
should have “general power to deal with any matter of concern to 
the Community of States (2). An Executive Council, representing 
X States, is to have the same “general power” as the Assembly, act- 
ing unanimously except in matters of procedure and appointments, 
which require only a majority vote (3). Executive Council members 
should be chosen for their importance in international affairs. Al- 
though they are specifically named at the beginning, their successors, 
as well as new members of the Council, should be named by the 
Assembly. An unrepresented State should participate without, vote, 
in matters specially affecting its interests (4). Meetings and minutes 
for Assembly and Council are to be public, save in exceptional cases 
(5). The General Assembly shall fix the budget and the contribu- 
tions of each state (6). “The General Assembly should have power, 
by two-thirds vote and with the concurrence of the Executive Coun- 
cil, to modify general rules of international law and to enact new 
general rules of international law.” (3) (italics supplied.) The 
Council may on its own initiative take “such action as it may deem to 
be necessary” in cases of violation of international law; in which 
case the alleged offending state has no vote (8). The Council and 
Assembly may suppress the use of force by general measures or by 
any measures directed against a particular State. A particular State 
represented in the Council may not vote on such occasion (9). The 
Council may take necessary action with regard to conditions within 
any State which menace international peace and order, the State 
concerned not voting if represented in the Council (10). The Coun- 
cil and Assembly may create and maintain certain special agencies, 
eleven of which are mentioned, including agencies for armaments, 
international trade, raw materials, finance and investments, trans- 
port, communications, and migration (11). The World Court should 
he retained with a modified Statute (12) and also the Hague Court 
of Arbitration (13), the International Labor Organization (14), and 
certain existing international unions (15). A General Secretariat 
should be maintained “whose members should be independent of con- 
trol by the States of which they are nations.” (16). : 

Proposals 17 and 18 relate to International Disputes. Disputes 
as to legal rights not pending before the Council are to go to the 
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World Court, whose judgment is binding if previously agreed upou 
methods of settlement have failed. If a State fails to comply, the 
Council may take “such action as it may deem necessary for giving 
effect to the judgment.” A non-complying State may not vote in the 
Council (17). The Council may deal with a dispute not before the 
World Court, taking measures to prevent aggravation or extension 
of the dispute, and, by majority vote, requesting advisory opinions 
of the World Court. Jt may, by unanimous vote, make a decision 
binding upon the parties; or by majority vote, publish the facts 
and its recommendations. A party to the dispute represented in 
the Council is not to vote (18). 

Proposals 19-23 deal with Treaties and Peaceful Change. Regis- 
tration of all international engagements with the Secretariat and their 
publication is required (19). The World Court may give a de- 
claratory judgment that executary treaties are no longer binding 
as to future performance if the controlling facts have changed (20). 
The Council and Assembly may, by two-thirds vote, advise the 
revision of existing treaties; and if the advice is not taken, the 
World Court may declare that the obligation has ceased, if it is un- 
duly onerous to one of the parties (21). The Council and Assembly 
by two-third votes may advise “the readjustment of any situation 
the continued existence of which would endanger the good under- 
standing between States.” (22). The Assembly, by a two-thirds vote 
and with the concurrence of the Council, may propose amendments, 
to become effective in .a year, if not objected to by X States (23). 

Limitations of time and space prevent a detailed comparison of 
the foregoing with the plan’ for a United Nations Charter drawn 
up at Dumbarton Oaks. Nevertheless, certain brief comments are 
possible : 

1. The Proposals call for a universal organization: the Charter 
only for one of “peace-loving nations,” at least for the time being. 
Both recognize the value of regional organization not inconsistent 
with the general organization. 

2. The Proposals give the organization power to change inter- 
national law. This does not establish a federation, since international 
law applies to States and not to individuals; but the Charter con- 
tains no direct provision on this point. 

3. Unanimity in Council decisions is required by the Proposals, 
and although the point is not yet decided, unanimity among the 





1 Though only a plan for a projected Charter, it is referred to here as the 
Charter, for the sake of convenience. 
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Great Powers will almost certainly be required by the Charter. The 
Proposals eliminate voting by a member of the Council when it is 
party to a dispute; but it has been reported that it was impossible 
to obtain agreement by Russia to this point in the Charter. 

4. The Proposals provide for majority decisions in the As- 
sembly, while the Charter requires a two-thirds Assembly vote on 
the most important questions. However, the Assembly is less im- 
portant in the Charter than in the Proposals, especially in relation to 
security questions. 

5. In both plans, the Council has the leading role in security mat- 
ters. In the Charter, member States in effect delegate much of their 
authority in security matters to the Security Council in advance, and 
agree in advance to carry out the Council’s plans. 

6. Both the Proposals and the Charter apparently rely on na- 
tional armed force to carry out actions against a lawbreaker, though 
no specific provision of this sort is made in the Proposals. There is 
no separate “international police force” in either plan although the 
Charter calls for national air force contingents to be available to the 
Security Council when it calis for them. The arrangements of the 
Charter, particularly those for a Military Staff Committee, and agreed 
contingents of national armed force, are much more definite than 
those of the Proposals. 

7. Neither Proposals nor Charter are very satisfactory on the 
problem of limiting armaments. The Postulate on arms reduction 
is not carried out in the Proposals. In the Charter, plans for “regu- 
lation” (not necessarily reduction) of armaments are to be submitted 
by the Security Committee to the members of the organization ; and 
the Assembly may make recomendations as to “the principles gov- 
erning disarmament and the regulation of armaments.” 

8. The Charter attaches greater importance to the Council and 
less to the World Court or other judicial tribunal for the settlement 
of disputes, than do the Proposals. The Proposals subject all dis- 
putes to pacific settlement; the Charter leaves out those “which by 
international law are solely within the domestic jurisdiction of the 
State’s concern.” This opening is bigger than most barn doors. 

9. The Charter, unlike the Proposals, does not provide a special 
procedure by which the organization may revise out-dated treaties, 
though the Assembly may make recommendations for the purpose of 
“adjusting situations likely to impair the general welfare.” In a 
dynamic world, this is like tying down the safety valve while firing 
the boiler. 
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10. Both Proposals and Charter recognize the value of exist- 
ing international administrative organizations, and attempt to retain 
and coordinate them as far as possible. 

11. In sum, the Proposals go farther than the Charter in the 
making and revision of international law and the pacific settlement 
of disputes. The Charter goes farther than the Proposals in provid- 
ing a swift action against an aggressor. Both allow predominance to 
the Great Powers, but this predominance is much more pronounced 
in the Charter. 

One might wish that it had been possible to find more of the 
democracy of the Proposals in what has emerged from Dumbarton 
Oaks, but we live in a Great Power world and the Charter is based 
on this fact. Neither the Proposals nor Dumbarton Oaks bring us 
very near to Union Now, the Parliament of Man, or the Federation 
of the World. Dumbarton Oaks, however, does provide us with 
collective security so long as the Great Powers are able to agree. 
In the present world, this is at least a moderate advance. One can 
only lament the pragmatism which, though it compels nations to prac- 
tice collective security after war has engulfed the world, thus far has 
prevented them from adopting collective security in peacetime as a 
permanent system of international law. 








